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A board of education is designated as a school district's governing body. ! 


In some jurisdictions, boards of education are public corporations created by statute for public educational purposes.” Some 
jurisdictions characterize school boards as a part of the executive branch of government? or an executive administrative agency 
of the state government;4 in others, they are constitutional entities which do not fall within the executive branch of government.’ 
While it has been said that a school board is an arm® instrumentality, ’ or agency of the state,® elsewhere, a board of education 
is not a part of the state government.” It has also been held that local boards of education are agents of the state responsible for 


education in the towns, but are not acting as agents of the state when they supervise children. 1 


School officials are public officers. |! They are generally not considered to be city! or county officers. 1? 
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Footnotes 

1 Veazey v. Board of Educ. of Rich Tp. High School Dist. 227, 2016 IL App (1st) 151795, 406 Ill. Dec. 79, 
59 N.E.3d 857 (App. Ct. Ist Dist. 2016). 

2 East St. Louis Federation of Teachers, Local 1220, American Federation of Teachers, AFL-CIO v. East St. 


Louis School Dist. No. 189 Financial Oversight Panel, 178 Ill. 2d 399, 227 Ill. Dec. 568, 687 N.E.2d 1050, 
123 Ed. Law Rep. 293 (1997); Savannah R-II School Dist. v. Public School Retirement System of Mo., 
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i 


12 
13 


950 S.W.2d 854, 120 Ed. Law Rep. 1239 (Mo. 1997); Miller v. Henderson, 71 N.C. App. 366, 322 S.E.2d 
594, 21 Ed. Law Rep. 746 (1984). 

A local school board is a body politic vested with corporate powers. Stathers v. Garrard County Bd. of Educ., 
405 S.W.3d 473, 296 Ed. Law Rep. 644 (Ky. Ct. App. 2012). 

Straus v. Governor, 230 Mich. App. 222, 583 N.W.2d 520, 128 Ed. Law Rep. 1196 (1998), aff'd, 459 Mich. 
526, 592 N.W.2d 53 (1999). 

Roberts v. Board of Educ., 25 F. Supp. 2d 866, 131 Ed. Law Rep. 128 (N.D. Ill. 1998) (applying Illinois law). 
Dunbar Elec. Supply, Inc. v. School Bd. of Dade County, 690 So. 2d 1339, 117 Ed. Law Rep. 798 (Fla. 
3d DCA 1997). 

Does 1,2,3,4 v. Covington County School Bd., 969 F. Supp. 1264, 120 Ed. Law Rep. 486 (M.D. Ala. 1997) 
(applying Alabama law). 

Cincinnati City School Dist. Bd. of Edn. v. Conners, 132 Ohio St. 3d 468, 2012-Ohio-2447, 974 N.E.2d 78, 
284 Ed. Law Rep. 444 (2012). 

Graham v. Friedlander, 334 Conn. 564, 223 A.3d 796, 375 Ed. Law Rep. 316 (2020); State ex rel. C.T., Jr., 
997 So. 2d 891, 240 Ed. Law Rep. 974 (La. Ct. App. 2d Cir. 2008); Rochester City School District v. City 
of Rochester, 65 Misc. 3d 1093, 108 N.Y.S.3d 739, 370 Ed. Law Rep. 1036 (Sup 2019), judgment aff'd, 175 
A.D.3d 1775, 107 N.Y.S.3d 604 (4th Dep't 2019) (state agent). 

Donlon v. Montgomery County Public Schools, 460 Md. 62, 188 A.3d 949, 357 Ed. Law Rep. 213 
(2018) (county boards of education are not divisions of or units within the state government); State ex rel. 
Wasilewski v. Board of School Directors of City of Milwaukee, 14 Wis. 2d 243, 111 N.W.2d 198 (1961) 
(municipal board of education). 

Local school boards and local school administrative units are local governmental units, and, as such, are 
not "agencies" for the purpose of the Administrative Procedure Act. Butler v. Scotland County Board of 
Education, 257 N.C. App. 570, 811 S.E.2d 185, 353 Ed. Law Rep. 568 (2018), review denied, 371 N.C. 
339, 813 S.E.2d 853 (2018). 

Norris v. Town of Trumbull, 187 Conn. App. 201, 201 A.3d 1137, 363 Ed. Law Rep. 1046 (2019). 

School Dist. No. 69 of Maricopa County v. Altherr, 10 Ariz. App. 333, 458 P.2d 537 (1969) (overruled in 
part on other grounds by, Board of Trustees of Marana Elementary School, Dist. No. 6 v. Wildermuth, 16 
Ariz. App. 171, 492 P.2d 420 (Div. 2 1972)); State ex inf. McKittrick v. Whittle, 333 Mo. 705, 63 S.W.2d 
100, 88 A.L.R. 1099 (1933); Lookabill v. Board of Educ. of Wyoming County, 172 W. Va. 225, 304 S.E.2d 
678, 12 Ed. Law Rep. 563 (1983). 

As to public officers, generally, see Am. Jur. 2d, Public Officers and Employees §§ 1 to 7. 

Lanza v. Wagner, 11 N.Y.2d 317, 229 N.Y.S.2d 380, 183 N.E.2d 670, 97 A.L.R.2d 344 (1962). 

Hutt Through Hutt v. Etowah County Bd. of Educ., 454 So. 2d 973, 19 Ed. Law Rep. 1247 (Ala. 1984); 
Dyal v. Pope, 283 Ga. 463, 660 S.E.2d 725, 232 Ed. Law Rep. 483 (2008). 
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Forms 


Am. Jur. Legal Forms 2d §§ 229:19 to 229:23 (Selection and appointment of officers) 





Subject to constitutional limits, the manner of choosing school board members or school officers generally rests entirely with the 
legislature, which may designate the method of their selection.! For instance, statutes may authorize school boards to act on the 
nomination or transfer of the superintendent and give the superintendent the sole power to nominate subordinate employees,” 


or the board may be allowed to delegate to the superintendent the authority to make employment contracts.* Local boards of 
education may be authorized to take employment actions with respect to school personnel, but absent a recommendation by the 


school superintendent, they may have no independent authority to hire, fire, or otherwise assign personnel.* 


School board members can be appointed, rather than elected.” The U.S. Constitution does not prevent the selection of state or 
local school board officers of a nonlegislative character by the governor, legislature, or some other appointive means rather 
than by an election because in the absence of a constitutional or statutory provision, the electors of a district do not have the 


inherent right to choose school directors. 
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Reminder: 


The Voting Rights Act does not require that positions on a board of education be filled by election rather than appointment.’ 





8 


Some states, however, have constitutions” or statutes that provide that officers of school district boards are to be selected by 


the voters of the district that they represent.” A school district lacks authority to require elections for school board trustee to be 


held according to a plan other than that authorized by voters.!? When a method is provided for filling vacancies on a school 


board, the board itself does not have a self-perpetuating power of appointment to fill vacancies. a 
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Footnotes 

1 Tate v. School Dist. No. 11 of Gentry County, 324 Mo. 477, 23 S.W.2d 1013, 70 A.L.R. 771 (1929); Lorang 
v. High School Dist. "C" of Cascade County, 126 Mont. 204, 247 P.2d 477 (1952); Lanza v. Wagner, 11 
N.Y.2d 317, 229 N.Y.S.2d 380, 183 N.E.2d 670, 97 A.L.R.2d 344 (1962). 
A county charter may provide for the election of the school board on a nonpartisan basis. County of Volusia 
v. Quinn, 700 So. 2d 474, 121 Ed. Law Rep. 1215 (Fla. 5th DCA 1997). 
Despite the argument that a state constitutional right to elect a school board was infringed by statutes allowing 
the appointment of a financial supervision commission, the constitutional provision granting each city school 
district the power to determine the number of members and organization of the district board of education 
does not bestow the right to determine the actual members of the board. E. Liverpool Edn. Assn. v. E. 
Liverpool City School Dist. Bd. of Edn., 177 Ohio App. 3d 87, 2008-Ohio-3327, 893 N.E.2d 916 (7th Dist. 
Columbiana County 2008). 
McCalister v. School Bd. of Bay County, 971 So. 2d 1020, 228 Ed. Law Rep. 994 (Fla. Ist DCA 2008). 
Trahan v. Lafayette Parish School Bd., 978 So. 2d 1105, 231 Ed. Law Rep. 999 (La. Ct. App. 3d Cir. 2008), 
writ denied, 980 So. 2d 696 (La. 2008). 

4 Ashley v. Carstarphen, 347 Ga. App. 457, 820 S.E.2d 70, 360 Ed. Law Rep. 462 (2018). 

5 Save Camden Public Schools v. Camden City Board of Education, 454 N.J. Super. 478, 186 A.3d 304, 356 
Ed. Law Rep. 301 (App. Div. 2018). 

6 Sailors v. Board of Ed. of Kent County, 387 U.S. 105, 87 S. Ct. 1549, 18 L. Ed. 2d 650 (1967). 
The ability of city residents to elect members of city board of education did not implicate a fundamental 
right, and thus the rational basis test applied to a statute providing for the appointment of members of the 
city school board by the city mayor. Quinn v. Board of Education of City of Chicago, 2018 IL App (1st) 
170834, 423 Ill. Dec. 301, 105 N.E.3d 106, 357 Ed. Law Rep. 783 (App. Ct. 1st Dist. 2018). 
§ 18. 
Board of County Com'rs of Shelby County, Tenn. v. Burson, 121 F.3d 244, 120 Ed. Law Rep. 420, 1997 
FED App. 0228P (6th Cir. 1997) (applying Tennessee law). 

9 Consolidated School Dist. No. 1 of Tulsa County v. Wright, 1927 OK 474, 128 Okla. 193, 261 P. 953, 56 
A.L.R. 152 (1927); In re Petition to Change Representation Plan of Octorara Area School Dist., 722 A.2d 
767, 131 Ed. Law Rep. 1047 (Pa. Commw. Ct. 1999). 

10 Rodriguez v. Beaumont Independent School Dist., 413 S.W.3d 524 (Tex. App. Beaumont 2013). 
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11 Gearhart v. Kentucky State Bd. of Ed., 355 S.W.2d 667 (Ky. 1962). 
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Once elected, there is a presumption that a person, such as a county superintendent of public schools, is eligible to hold the 


office. ! 


Statutes may require that a candidate for a school board must have a domicile in the district” or provide that not more than two 


commissioners who serve on a board may reside in the same election district. 


Observation: 


Residency is a fundamental eligibility requirement to hold the office of member of a school board.* 





Appointments to some school offices may be subject to civil service requirements.” 
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Footnotes 


1 
2 
3 


State ex rel. Pape v. Hockett, 61 Wyo. 145, 156 P.2d 299 (1945). 

Robichaux v. Shields, 990 So. 2d 1289, 237 Ed. Law Rep. 550 (La. Ct. App. 4th Cir. 2008). 

Kite v. Curlin, 139 N.E.3d 1113, 374 Ed. Law Rep. 704 (Ind. Ct. App. 2019), transfer denied, 145 N.E.3d 
121 (Ind. 2020). 

Kite v. Curlin, 139 N.E.3d 1113, 374 Ed. Law Rep. 704 (Ind. Ct. App. 2019), transfer denied, 145 N.E.3d 
121 (Ind. 2020) (a successful candidate for school board was statutorily ineligible to be elected to the office, 
where the candidate did not reside in the district to which she was elected). 

A trial court's determination that a prospective candidate resided in another county, such that she was not 
qualified to be a candidate for election to a county seat on the school board, was supported by probative 
evidence in the record; although the prospective candidate was registered to vote in the county and paid 
real and personal property taxes to the county, geographic information system maps showed her residence 
to be in the other county, official state precinct maps showed her residence to be in the other county, and 
expert testimony established that her residence was approximately 1,000 feet inside the other county. Gantt 
v. Selph, 423 S.C. 333, 814 S.E.2d 523, 355 Ed. Law Rep. 1265 (2018). 

Gramando v. Putnam County Personnel Dept., 58 A.D.3d 842, 872 N.Y.S.2d 483, 241 Ed. Law Rep. 286 
(2d Dep't 2009) (director of school facilities). 
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Right of schoolteacher to serve as member of school board in same school district where employed, 70 A.L.R.3d 1188 
Incompatibility, under common-law doctrine, of office of state legislator and position or post in local political subdivision, 
89 A.L.R.2d 632 





School board members may not hold another, incompatible office. ! 


A disagreement over the education of a board member's child is not the type of claim that violates a statute prohibiting a board 
member from being interested directly or indirectly in any claim against the board, but a conflict of interest arises when the 


member requests specific monetary relief, including paying the member's spouse for services provided to their child. 


A statute may prohibit a person from serving as a member of the board of education if that person has a relative employed by the 
school district.> A state official may have the authority to condition a public school district's receipt of state aid on its adoption 


of a nepotism policy, which includes a prohibition on hiring a relative of a school board member or superintendent of schools.“ 
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1 


Weza v. Auditor General, 297 Mich. 686, 298 N.W. 368 (1941) (county school commissioner and member 
of the state legislature); Felkner v. Chariho Regional School Committee, 968 A.2d 865 (R.I. 2009) (regional 
school committee member and member of town council where the town was the school's landlord); Haskins 
v. State ex rel. Harrington, 516 P.2d 1171, 70 A.L.R.3d 1171 (Wyo. 1973) (teacher and a member of the 
board of trustees of the same school district). 

General rules regarding the right of public officers to hold multiple offices, see Am. Jur. 2d, Public Officers 
and Employees §§ 57 to 67. 

Board of Educ. of City of Sea Isle City v. Kennedy, 196 N.J. 1, 951 A.2d 987, 234 Ed. Law Rep. 188 (2008). 
Gates v. Taylor County School District, 346 Ga. App. 248, 816 S.E.2d 117, 356 Ed. Law Rep. 830 (2018); 
Chapman v. Gorman, 839 S.W.2d 232, 78 Ed. Law Rep. 1128 (Ky. 1992). 

Nepotism and de facto officers, see § 67. 

New Jersey Ass'n of School Business Officials v. Davy, 409 N.J. Super. 467, 978 A.2d 295, 248 Ed. Law 
Rep. 411 (App. Div. 2009). 
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When a school board consists of several members whose terms expire at different times, with annual elections being held to 
fill the offices of those members whose terms have expired, the school board is considered a noncontinuous body, organized 


each year. | Statutes establishing service for a set term on various education boards does not preclude a governor from 
reorganizing boards pursuant to a statute authorizing a governor temporarily to effect a change in the organizational structure 
of any organizational unit or administrative body, including the creation, alteration, or abolition of any organizational unit or 
administrative body; the set term of years was a ceiling, not the floor, and members of boards abolished by the governor could 


be removed from positions.” 
An administrator's contract may restrict the school board's power to terminate that contract prior to the end of its term.? A 


statute may provide that a superintendent's contract is automatically renewed unless it is amended or not renewed in accordance 


with that statute.“ 
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Footnotes 

1 School Dist. No. 69 of Maricopa County v. Altherr, 10 Ariz. App. 333, 458 P.2d 537 (1969) (overruled in 
part on other grounds by, Board of Trustees of Marana Elementary School, Dist. No. 6 v. Wildermuth, 16 
Ariz. App. 171, 492 P.2d 420 (Div. 2 1972)). 

2 Commonwealth ex rel. Beshear v. Bevin, 575 S.W.3d 673, 367 Ed. Law Rep. 1176 (Ky. 2019). 
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3 Martinek v. Belmond-Klemme Community School Dist., 760 N.W.2d 454, 241 Ed. Law Rep. 366 (Iowa 
2009) (realignment provision of contract did not apply to justify terminating the contract before the end of 
its two-year term). 


4 Schiefelbein v. School Dist. No. 0013 of Thurston County, 17 Neb. App. 80, 758 N.W.2d 645, 239 Ed. Law 
Rep. 696 (2008). 
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Am. Jur. Pleading and Practice Forms, Schools § 10 (Petition or application—For writ of mandamus—To compel school 
district clerk to certify petition for recall of members of board of education) 

Am. Jur. Pleading and Practice Forms, Schools § 12 (Instruction to jury—Incompetency and official misconduct of school 
district trustee defined) 





The process for discharging an officer of a school district may be specified by constitution! or statute.” A good cause requirement 
specified by statute may not be written out of an administrator's contract, and a school district is required to show good cause 


when terminating an administrator. While there is authority that a statute providing for removal of school officers who are 


elected for a fixed term, without notice and a hearing on the charges against them, violates due process,“ it has also been held 
that a school board member lacked a constitutionally cognizable property interest in the elected position sufficient to support a 


claim that the member was deprived of that interest without procedural due process.” 


In the absence of any statute prescribing the tenure of office, a school officer, although appointed for a stated term, may be 
removed by the appointing authority for such reasons as that the member no longer complies with a statute requiring that a school 


board member reside in the district,° or for disobeying a valid order of a financial oversight panel.’ Within the meaning of a state 
removal statute applicable to a county board of education members, the term "misconduct" is sufficiently comprehensive to 
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include misfeasance as well as malfeasance, and includes unprofessional acts even though such acts are not inherently wrongful. j 
Additionally, various criminal acts have been found sufficient to support removal such as felony drug possession? and aiding 


and abetting forgery. 10 On the other hand, an elected school board member stated a colorable First Amendment claim that she 


was removed allegedly in retaliation for her stated political views. mn 


A statute providing for the transfer of the powers of an elected board of education to an appointed board upon the district's loss 
of accreditation does not amount to a posthoc nullification of the fundamental right to vote, even if this could be considered a 


de facto removal from office, where the statute was effective before any of the board members was elected. la 


Although a state education commissioner has historically concluded that a board of education member should be removed 
for bringing claims against the district, this does not mean that removal is the only course of action, and mediation may be 


appropriate where the dispute involves the board member's child in a special education program. 13 


A school district may waive a statutory right to discharge a probationary school administrator at any time during the probationary 


term, although the district retains that right in the absence of a waiver. i 
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Footnotes 

1 Jones v. City of Canton, 278 So. 3d 1129, 370 Ed. Law Rep. 1234 (Miss. 2019) (public school district board 
of trustee was a "public officer," and thus, may be removed only in accordance with the provision of the 
state constitution providing removal procedures). 

2 DeKalb County School Dist. v. Georgia State Bd. of Educ., 294 Ga. 349, 751 S.E.2d 827, 300 Ed. Law 
Rep. 562 (2013) (the legislature acted within its lawmaking power under the Georgia Constitution when 
it provided by statute for accreditation-related suspension and removal of members of local boards of 
education); Venter v. Board of Educ., 185 Md. App. 648, 972 A.2d 328, 245 Ed. Law Rep. 306 (2009) 
(dealing with the applicability of particular sections of the education laws, the power of the superintendent, 
waiver of an open hearing, and review by the state board of education); Schiefelbein v. School Dist. No. 0013 
of Thurston County, 17 Neb. App. 80, 758 N.W.2d 645, 239 Ed. Law Rep. 696 (2008) (statute prescribes 
notice that must be given to a school superintendent, and need for the superintendent to request a hearing); 
Edwards v. Riverdale School Dist., 220 Or. App. 509, 188 P.3d 317, 234 Ed. Law Rep. 386 (2008) (statute, 
rather than contract, governed dismissal proceedings against director of business affairs). 

Rules applicable to the removal of public officers, generally, see Am. Jur. 2d, Public Officers and Employees 
§§ 168 to 196. 

A provision of a Municipal Home Rule Law covering removal of an elected official, or the adjustment 
of their pay, is inapplicable to a local board of education, since the board is not a traditional city official 
contemplated by that provision, but rather a state agent. Rochester City School District v. City of Rochester, 
65 Misc. 3d 1093, 108 N.Y.S.3d 739, 370 Ed. Law Rep. 1036 (Sup 2019), judgment aff'd, 175 A.D.3d 1775, 
107 N.Y.S.3d 604 (4th Dep't 2019). 

3 Martinek v. Belmond-Klemme Community School Dist., 760 N.W.2d 454, 241 Ed. Law Rep. 366 (lowa 
2009) (also noting that "just cause" includes legitimate reasons relating to the district's personnel and 
budgetary requirements as well as faults attributable to the administrator). 

A statute providing for termination of a superintendent's contract for good cause does not afford an 
opportunity to cure the defective performance before the superintendent may be fired. Matthews v. Scott, 
268 S.W.3d 162, 238 Ed. Law Rep. 922 (Tex. App. Corpus Christi 2008). 

4 Roane v. Callisburg Independent School Dist., 511 F.2d 633 (5th Cir. 1975); DeKalb County School Dist. v. 
Georgia State Bd. of Educ., 294 Ga. 349, 751 S.E.2d 827, 300 Ed. Law Rep. 562 (2013) (adequate notice and 
an open hearing were provided to member); East St. Louis Federation of Teachers, Local 1220, American 
Federation of Teachers, AFL-CIO v. East St. Louis School Dist. No. 189 Financial Oversight Panel, 178 Il. 
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10 


11 


12 


13 
14 


2d 399, 227 Ill. Dec. 568, 687 N.E.2d 1050, 123 Ed. Law Rep. 293 (1997); Jones v. City of Canton, 278 
So. 3d 1129, 370 Ed. Law Rep. 1234 (Miss. 2019). 

Notice and hearing rights for public officers, see Am. Jur. 2d, Public Officers and Employees §§ 437 to 449. 
A county board of education member received reasonable notice of pending proceedings brought by a State 
Board of Education to remove the member from office based on the member's alleged misconduct, and thus, 
the member's procedural due process rights were not violated; the member received a letter informing him of 
the removal statute, how to request a hearing, and advising him of his right to counsel and to administrative 
review, the letter enumerated specific instances of a member's alleged misconduct, and the member received 
the county board's exhibits nearly two months before hearing began. Dyer v. Maryland State Board of 
Education, 187 F. Supp. 3d 599, 338 Ed. Law Rep. 400 (D. Md. 2016), aff'd, 685 Fed. Appx. 261, 345 Ed. 
Law Rep. 700 (4th Cir. 2017). 

A former school board member failed to meet her burden of establishing as a matter of law that there was 
a First Amendment right of access to a school board removal proceeding, as required to warrant a grant 
of summary judgment on her claim that exclusion of the general public from her removal hearing violated 
the First Amendment, absent evidence establishing as a matter of law that removal hearings conducted by 
boards of education had historically been open to the public and that the public had played a significant 
positive role in such proceedings. Forcucci v. Board of Educ. of Hamburg Cent. School Dist., 151 A.D.3d 
1660, 56 N.Y.S.3d 718, 345 Ed. Law Rep. 356 (4th Dep't 2017). 

Velez v. Levy, 401 F.3d 75, 196 Ed. Law Rep. 76 (2d Cir. 2005). 

An attorney did not have property interest in her continued employment with a school board which was 
protected by due process; under the terms of their four-year employment agreement, her employment was 
terminable at will as the school board could terminate her for no cause at "any time." Rico v. School Bd. of 
Miami-Dade County Public Schools, 733 F. Supp. 2d 1319, 263 Ed. Law Rep. 203 (S.D. Fla. 2010) (under 
Florida law). 

Ben Hill County Bd. of Educ. v. Davis, 270 Ga. 452, 510 S.E.2d 826, 132 Ed. Law Rep. 1017 (1999). 
Term of office, see § 65. 

Residency, see § 63. 

East St. Louis Federation of Teachers, Local 1220, American Federation of Teachers, AFL-CIO v. East St. 
Louis School Dist. No. 189 Financial Oversight Panel, 178 Ill. 2d 399, 227 Ill. Dec. 568, 687 N.E.2d 1050, 
123 Ed. Law Rep. 293 (1997). 

Dyer v. Maryland State Board of Education, 187 F. Supp. 3d 599, 338 Ed. Law Rep. 400 (D. Md. 2016), 
aff'd, 685 Fed. Appx. 261, 345 Ed. Law Rep. 700 (4th Cir. 2017). 

Esquibel v. Board of Education Centennial School District R-1, 2016 COA 9, 369 P.3d 794, 330 Ed. Law 
Rep. 325 (Colo. App. 2016). 

Alvarez v. Williams, 2014 IL App (1st) 133443, 387 Ill. Dec. 852, 23 N.E.3d 544, 313 Ed. Law Rep. 306 
(App. Ct. Ist Dist. 2014). 

Velez v. Levy, 401 F.3d 75, 196 Ed. Law Rep. 76 (2d Cir. 2005). 

A county board of education member's arguably expressive conduct giving rise to removal from office was 
not the sort of conduct that the free speech provisions of the First Amendment protected from government 
discipline; the member's disclosure of a legal memorandum and confidential student information was 
integrally linked to membership on the county board, the member's unilateral direction to school employees 
was linked to his membership, and the member's conduct compromised the county board's effectiveness as 
governing institution. Dyer v. Maryland State Board of Education, 187 F. Supp. 3d 599, 338 Ed. Law Rep. 
400 (D. Md. 2016), aff'd, 685 Fed. Appx. 261, 345 Ed. Law Rep. 700 (4th Cir. 2017). 

Board of Educ. of City of St. Louis v. Missouri State Bd. of Educ., 271 S.W.3d 1, 240 Ed. Law Rep. 441 
(Mo. 2008). 

Board of Educ. of City of Sea Isle City v. Kennedy, 196 N.J. 1, 951 A.2d 987, 234 Ed. Law Rep. 188 (2008). 
Consedine v. Portville Cent. School Dist., 12 N.Y.3d 286, 879 N.Y.S.2d 806, 907 N.E.2d 684, 245 Ed. Law 
Rep. 393 (2009). 
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§ 67. De facto school board officers 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education{en-80, 87(4) 





The acts of school officers who exercise the duties of office under color of title, to the extent they affect third persons or the 


public, are, in the absence of fraud, as valid as those of officers de jure.! 
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Footnotes 

1 De Loach v. Newton, 134 Ga. 739, 68 S.E. 708 (1910); Howard v. Burke, 248 Ill. 224, 93 N.E. 775 (1910); 
Com. ex rel. Breckinridge v. Winstead, 430 S.W.2d 647 (Ky. 1968). 
As to de facto officers, generally, see Am. Jur. 2d, Public Officers and Employees §§ 23 to 36. 
Eligibility to hold office and nepotism, see § 64. 
A trial court was not precluded from applying the officer de facto doctrine on the face of the pleadings 
to a county board of education member who continued to vote as a member of the board after he became 
ineligible to hold public office under the antinepotism statute. Gates v. Taylor County School District, 346 
Ga. App. 248, 816 S.E.2d 117, 356 Ed. Law Rep. 830 (2018). 
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West's Key Number Digest, Education{en-83, 87(7) 





An action of quo warranto, or an information in the nature of quo warranto, is the appropriate proceeding to challenge the 


validity of a school officer's title to office. ! 


Equity will not interfere, by injunction, to determine questions concerning the appointment or election of school officers or 


their title to office, as those questions are of a purely legal nature.” 
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Footnotes 

1 State ex inf. McKittrick v. Whittle, 333 Mo. 705, 63 S.W.2d 100, 88 A.L.R. 1099 (1933). 
Member of a board of education of public school district, against whom a relator who was a parent of a 
minor enrolled in the school district filed a petition for leave to file a complaint in quo warranto, was not 
disqualified from holding office. People ex rel. Ervin v. Barnett, 2018 IL App (1st) 172639, 423 Ill. Dec. 
567, 105 N.E.3d 975, 357 Ed. Law Rep. 1087 (App. Ct. 1st Dist. 2018). 

2 Rose v. Independent School Bd. No. 3, Buffalo Val., Latimer County, 367 P.2d 171 (Okla. 1961); Williamson 
v. Kempf, 574 S.W.2d 845 (Tex. Civ. App. Texarkana 1978), writ refused n.r.e., (Mar. 28, 1979). 
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§ 69. Necessity of meeting and formalities of school board, generally 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationien-93 


Forms 


Am. Jur. Legal Forms 2d §§ 229:24 to 229:41 (School board meetings) 





Matters requiring the action of a school board must be considered at a properly held meeting. ! An informal action or agreement 


by the board without a regular meeting is invalid.” 


To be valid, school board meetings must be held in accordance with statutory formalities, including requirements concerning 
their length, place, subject, and prior notice.> A school board's statutory duty to "provide an opportunity for members of the 


public to directly address the governing board on any item of interest to the public" applies only to items on the board's agenda.“ 


Provided that proper notice of a regularly convened meeting is given, the powers of school officers may be exercised by a 


majority at such a meeting.’ 


A school board policy that allowed the board to restrict speech that is "antagonistic" constitutes a content-neutral, time, place, 


and manner regulation under the First Amendment. Also, a school board policy that allows the presiding officer to interrupt, 
warn, or terminate a participant's statement when the statement was abusive or antagonistic, and which limits public participation 
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to those with a legitimate interest in the actions of the board, is not unconstitutionally vague.’ Finally, a school board's in- 


person registration requirement for persons who wish to participate during the public portion of a board meeting constitutes a 


reasonable time, place, and manner regulation under the First Amendment.® However, a county school district's policy, requiring 


individuals to meet with the superintendent before they may speak at school board meetings, is a prior restraint.” 
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Lewis v. Board of Ed. of Johnson County, 348 S.W.2d 921 (Ky. 1961); Preston v. Saucon Valley School 
Dist., 666 A.2d 1120, 104 Ed. Law Rep. 818 (Pa. Commw. Ct. 1995); McComas v. Board of Educ. of Fayette 
County, 197 W. Va. 188, 475 S.E.2d 280 (1996); Ward v. Board of Trustees of Goshen County School Dist. 
No. 1, 865 P.2d 618, 88 Ed. Law Rep. 320 (Wyo. 1993). 

White v. Battaglia, 79 A.D.2d 880, 434 N.Y.S.2d 537 (4th Dep't 1980); Ryan v. Humphries, 50 Okla. 343, 
150 P. 1106 (1915); Barton v. School Dist. No. 2 in Klamath County, 77 Or. 30, 150 P. 251 (1915). 
Shipman v. North Panola Consol. School Dist., 641 So. 2d 1106, 94 Ed. Law Rep. 1041 (Miss. 1994); 
Rauert v. School Dist. 1-R of Hall County, 251 Neb. 135, 555 N.W.2d 763, 114 Ed. Law Rep. 628 (1996); 
Goetschius v. Board of Educ. of Greenburgh Eleven Union Free School Dist., 244 A.D.2d 552, 664 N.Y.S.2d 
811, 122 Ed. Law Rep. 764 (2d Dep't 1997); McComas v. Board of Educ. of Fayette County, 197 W. Va. 
188, 475 S.E.2d 280 (1996); Ward v. Board of Trustees of Goshen County School Dist. No. 1, 865 P.2d 618, 
88 Ed. Law Rep. 320 (Wyo. 1993). 

Required notice under an open meeting or sunshine law, see § 70. 

A public school board of education failed to comply with statutory notice requirements for a special board 
meeting concerning the nonrenewal of contract of its employee who worked as a school district treasurer, 
where the notice was not e-mailed by the board president, a board member, or the county's treasurer, the 
notice was not sent to two of the board members, and the notice was not signed by the president or the board 
members. State ex rel. Jones v. Board of Education of Dayton Public Schools, 2018-Ohio-676, 96 N.E.3d 
333, 354 Ed. Law Rep. 471 (Ohio Ct. App. 2d Dist. Montgomery County 2018), appeal not allowed, 153 
Ohio St. 3d 1403, 2018-Ohio-2380, 100 N.E.3d 423 (2018). 

A school board provided adequate notice of a hearing on whether to cancel a curriculum and assessment 
coordinator's employment contract by posting the notice of meeting at three local establishments; that 
method of notice had been used over the preceding two years. Robinson v. Morrill County School District 
#63, 299 Neb. 740, 910 N.W.2d 752, 354 Ed. Law Rep. 524 (2018). 

Mooney v. Garcia, 207 Cal. App. 4th 229, 143 Cal. Rptr. 3d 195, 280 Ed. Law Rep. 958 (6th Dist. 2012). 
Gunnip v. Lautenklos, 33 Del. Ch. 415, 94 A.2d 712 (1953). 

Ison v. Madison Local School Board, 395 F. Supp. 3d 923, 370 Ed. Law Rep. 159 (S.D. Ohio 2019). 

First Amendment issues when school property is used for other than school purposes, see § 95. 

A school district superintendent did not violate a high school student's father's clearly established free speech 
rights by restricting him from speaking to the school board after he had threatened to sue the school, and 
thus, the superintendent was entitled to qualified immunity from the father's First Amendment claim founded 
on the restriction; under the circumstances, no reasonable school official would have concluded that the 
restriction violated the First Amendment, since it was viewpoint neutral, based on the father's membership 
in a certain class of potential speakers, those who had sued or threatened to sue the school, and it was 
reasonable, based on a policy meant to prevent a potentially hostile engagement between potential litigants 
and to eliminate the opportunity for one party in pending or potential litigation to gain an advantage based 
upon discussion at a board meeting. Jackson v. McCurry, 303 F. Supp. 3d 1367, 355 Ed. Law Rep. 403 (M.D. 
Ga. 2017), aff'd, 762 Fed. Appx. 919, 365 Ed. Law Rep. 79 (11th Cir. 2019). 

An outspoken critic of a school district sufficiently alleged an actual chill for purposes of stating a First 
Amendment retaliation claim where he alleged that he had planned on attending a school board meeting, 
that the school defendants threatened him with arrest if he attended, and that he had not attended a board 
meeting since. Jones v. Bay Shore Union Free School Dist., 947 F. Supp. 2d 270, 299 Ed. Law Rep. 499 
(E.D. N.Y. 2013). 
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7 Ison v. Madison Local School Board, 395 F. Supp. 3d 923, 370 Ed. Law Rep. 159 (S.D. Ohio 2019). 
8 Ison v. Madison Local School Board, 395 F. Supp. 3d 923, 370 Ed. Law Rep. 159 (S.D. Ohio 2019). 
Barrett v. Walker County School District, 872 F.3d 1209, 348 Ed. Law Rep. 33 (11th Cir. 2017). 
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§ 70. Applicability of open meeting or sunshine laws to school board meetings 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationi-n-93 





School board meetings are usually subject to open meeting or sunshine laws.! Notice of a meeting may be required under an 


open meetings law. 


An informal discussion among some but less than a quorum of board members, without the intent to violate the open meetings 
requirement, does not violate the statute.’ Sunshine laws do not encompass meetings of committees that merely advise the 
board but do not have the authority to set policy,’ but a school board may not use this exception as an opportunity to make 


decisions outside of the public's scrutiny.” 


E-mail discussions may be considered a violation of an open meetings statute.° 

Executive sessions must be restricted to subjects allowed by the particular statute.’ Meetings that can be characterized as quasi- 
judicial may be exempt under an open meetings law.® Additionally, a school board's executive session, held for the purpose of 
receiving advice from counsel regarding pending litigation, is permissible under an open meetings law.” Open meeting statutes 
may also include a personnel or employment matters exception. "i However, collective bargaining negotiations between a school 
board negotiations committee and a labor union are not "meetings" under an open meeting law!! although meetings to discuss 
contract matters come within those laws. !? 

Any action taken at a closed board meeting in violation of such a statute may be void! or not binding. 14 A board of education 


may not subsequently ratify the board's prior action, taken in violation of an open meetings law. !> However, a violation may 
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be cured by a full, open, and independent public hearing of the disputed issue, which is not merely a perfunctory ratification 
of a secret decision, at a later meeting open to the public. 16 Also, a school board's preliminary vote in a closed meeting does 


not invalidate a final vote subsequently held in an open meeting. " 


Practice Tip: 


The propriety of an action taken in violation of an open meetings law must be challenged within the time period specified in the 


applicable statute.!® 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Kolter v. Commission on Professional Competence of Los Angeles Unified School Dist., 170 Cal. App. 4th 
1346, 88 Cal. Rptr. 3d 620, 240 Ed. Law Rep. 779 (2d Dist. 2009); Freeman v. Times Pub. Co., 696 So. 2d 
427, 119 Ed. Law Rep. 752 (Fla. 2d DCA 1997); Floyd County Bd. of Educ. v. Ratliff, 955 S.W.2d 921, 
122 Ed. Law Rep. 873 (Ky. 1997); Paicopolis v. School Committee of Dartmouth, 72 Mass. App. Ct. 1117, 
893 N.E.2d 802 (2008); Moore v. Fennville Public Schools Bd. of Educ., 223 Mich. App. 196, 566 N.W.2d 
31, 119 Ed. Law Rep. 1133 (1997); Shipman v. North Panola Consol. School Dist., 641 So. 2d 1106, 94 Ed. 
Law Rep. 1041 (Miss. 1994); Rauert v. School Dist. 1-R of Hall County, 251 Neb. 135, 555 N.W.2d 763, 
114 Ed. Law Rep. 628 (1996); Isch v. Oklahoma Independent School Dist. No. I-89 of State, 1998 OK CIV 
APP 90, 963 P.2d 18, 129 Ed. Law Rep. 497 (Div. 1 1998); Edwards v. State Through Atty. Gen., 677 A.2d 
1347, 110 Ed. Law Rep. 756 (R.I. 1996); Trombley v. Bellows Falls Union High School Dist. No. 27, 160 
Vt. 101, 624 A.2d 857, 82 Ed. Law Rep. 869 (1993); McComas v. Board of Educ. of Fayette County, 197 
W. Va. 188, 475 S.E.2d 280 (1996); Ward v. Board of Trustees of Goshen County School Dist. No. 1, 865 
P.2d 618, 88 Ed. Law Rep. 320 (Wyo. 1993). 

As to sunshine laws, generally, see Am. Jur. 2d, Administrative Law §§ 81 to 87. 

2 Opderbeck v. Midland Park Bd. of Educ., 442 N.J. Super. 40, 120 A.3d 967, 321 Ed. Law Rep. 1085 
(App. Div. 2015) (no electronic notice was deemed to substitute for, or considered in lieu of, statutory 
adequate notice, which included publication in two newspapers); Pontarelli v. Rhode Island Board Council 
on Elementary and Secondary Education, 151 A.3d 301, 339 Ed. Law Rep. 1036 (R.I. 2016) (notice on 
website held insufficient); Terrell v. Pampa Independent School District, 572 S.W.3d 294, 366 Ed. Law Rep. 
535 (Tex. App. Amarillo 2019), review denied, (June 7, 2019) (posted written notices held sufficient). 
Notice of a meeting, generally, see § 69. 

3 Mabry v. Union Parish School Bd., 974 So. 2d 787, 230 Ed. Law Rep. 107 (La. Ct. App. 2d Cir. 2008). 
Slagle v. Ross, 125 So. 3d 117, 299 Ed. Law Rep. 305 (Ala. 2012); Hummel v. Des Moines Independent 
Community School Dist., 767 N.W.2d 420 (Iowa Ct. App. 2009); Pontarelli v. Rhode Island Board Council 
on Elementary and Secondary Education, 151 A.3d 301, 339 Ed. Law Rep. 1036 (R.I. 2016). 
For purposes of open meeting statutes, the mere presence of a fourth member of school board in a room to 
observe the board's three-member budget subcommittee did not transform that meeting into a meeting of 
the full school board. Boulder Monitor v. Jefferson High School Dist. No. 1, 2014 MT 5, 373 Mont. 212, 
316 P.3d 848, 300 Ed. Law Rep. 544 (2014). 

5 Finch v. Seminole County School Bd., 995 So. 2d 1068, 239 Ed. Law Rep. 774 (Fla. 5th DCA 2008). 
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Citizens For A Better Algonac Community Schools v. Algonac Community Schools, 317 Mich. App. 171, 
894 N.W.2d 645, 343 Ed. Law Rep. 566 (2016) (although a district used email communications regarding 
negotiation in violation of statute, there was no evidence that the district had previously or subsequently used 
email communication to deliberate on matters of public policy); White v. King, 147 Ohio St. 3d 74, 2016- 
Ohio-2770, 60 N.E.3d 1234, 336 Ed. Law Rep. 454 (2016) (E-mail discussion between members of a school 
district board to prepare a response to an editorial that criticized one of its decisions qualified as a discussion 
of "public business" within the meaning of an Open Records Act); Burch-Clay v. Taylor, 200 Vt. 166, 2015 
VT 110, 130 A.3d 180, 326 Ed. Law Rep. 956 (2015) (legislature did not intend for the term "meeting," 
as used in an open-meeting law, to encompass the distribution by e-mail of information for discussion at 
meetings); Hill v. Fairfax County School Bd., 284 Va. 306, 727 S.E.2d 75, 281 Ed. Law Rep. 714 (2012). 
Blethen Maine Newspapers, Inc. v. Portland School Committee, 2008 ME 69, 947 A.2d 479, 232 Ed. Law 
Rep. 886 (Me. 2008). 

Electronic Classroom of Tomorrow v. Ohio State Board of Education, 2018-Ohio-716, 108 N.E.3d 124, 358 
Ed. Law Rep. 1169 (Ohio Ct. App. 10th Dist. Franklin County 2018), appeal not allowed, 153 Ohio St. 3d 
1461, 2018-Ohio-3258, 104 N.E.3d 791 (2018) (the portion of a public meeting in which a State Board of 
Education made a final determination as to a hearing officer's conclusion that an internet based community 
school owed the state over $60 million dollars was exempt). 

Charter School for Applied Technologies v. Board of Educ. for City School Dist. of City of Buffalo, 105 
A.D.3d 1460, 964 N.Y.S.2d 366, 292 Ed. Law Rep. 354 (4th Dep't 2013). 

Kolter v. Commission on Professional Competence of Los Angeles Unified School Dist., 170 Cal. App. 4th 
1346, 88 Cal. Rptr. 3d 620, 240 Ed. Law Rep. 779 (2d Dist. 2009); State ex rel. Jones v. Board of Education 
of Dayton Public Schools, 2018-Ohio-676, 96 N.E.3d 333, 354 Ed. Law Rep. 471 (Ohio Ct. App. 2d Dist. 
Montgomery County 2018), appeal not allowed, 153 Ohio St. 3d 1403, 2018-Ohio-2380, 100 N.E.3d 423 
(2018); Jones v. School District of Philadelphia, 206 A.3d 1238, 366 Ed. Law Rep. 388 (Pa. Commw. Ct. 
2019). 

Negotiations Committee of Caledonia Central Supervisory Union v. Caledonia Central Education 
Association, 206 Vt. 636, 2018 VT 18, 184 A.3d 236, 355 Ed. Law Rep. 488 (2018). 

Paicopolis v. School Committee of Dartmouth, 72 Mass. App. Ct. 1117, 893 N.E.2d 802 (2008). 

Kyle v. Morton High School, 144 F.3d 448, 126 Ed. Law Rep. 651 (7th Cir. 1998) (applying Illinois law). 
Finch v. Seminole County School Bd., 995 So. 2d 1068, 239 Ed. Law Rep. 774 (Fla. 5th DCA 2008). 
Webster County Bd. of Educ. v. Franklin, 392 S.W.3d 431, 290 Ed. Law Rep. 1093 (Ky. Ct. App. 2013) 
(ratification could not legitimize unauthorized conduct at an improperly closed session). 

A county school board, by improperly meeting in a closed session to discuss a school superintendent's 
resignation and consulting contract, did not substantially comply with an Open Meetings Act (OMA) by 
subsequently ratifying the superintendent's resignation and consulting contract in an open session, as the 
board's closed session was not justified by any of the OMA's exceptions. Carter v. Smith, 366 S.W.3d 414, 
280 Ed. Law Rep. 1152 (Ky. 2012). 

A county school board violated an Open Meetings Act when it voted in open session to award a 
superintendent a new contract after deliberating the merits of doing so in a closed session; the board decided 
to issue a new superintendent contract as a result of its nonpublic deliberations, and its decision to open the 
floor for discussion was a mere formality. Blackburn v. Board of Education of Martin County, 2016 WL 
99135 (Ky. Ct. App. 2016). 

Finch v. Seminole County School Bd., 995 So. 2d 1068, 239 Ed. Law Rep. 774 (Fla. Sth DCA 2008). 

A county school board adequately cured its violation, which occurred when school board members, without 
providing notice, conducted a meeting at an adult education school related to matters on which foreseeable 
action would have to be taken; subsequent school board actions related to the adult education center occurred 
during noticed school board meetings. Citizens for Sunshine, Inc. v. School Bd. of Martin County, 125 So. 
3d 184, 299 Ed. Law Rep. 335 (Fla. 4th DCA 2013). 

Any procedural violation of an open meeting law that may have occurred when a school board entered into a 
separation agreement with the superintendent during an emergency executive session was effectively cured 
when the board met at its regularly scheduled public meeting and voted in open session to ratify and confirm 
that agreement. Katz v. South Burlington School Dist., 185 Vt. 621, 2009 VT 6, 970 A.2d 1226, 244 Ed. 
Law Rep. 673 (2009). 
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17 Board of Education of Springfield School District No. 186 v. Attorney General of Illinois, 2017 IL 120343, 
413 Ill. Dec. 20, 77 N.E.3d 625, 345 Ed. Law Rep. 369 (Ill. 2017) (preliminary vote in a closed meeting, 
by definition, is not a final action). 

18 Kyle v. Morton High School, 144 F.3d 448, 126 Ed. Law Rep. 651 (7th Cir. 1998) (applying Illinois law); 
Guthrie v. Dalton City School Dist., 213 Ga. App. 849, 446 S.E.2d 526, 93 Ed. Law Rep. 384 (1994). 
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§ 71. Minutes of school board meetings; necessity of, and amendment or correction 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationie-94 


Forms 


Am. Jur. Pleading and Practice Forms, Schools § 5 (Petition or application—For writ of mandamus—To compel correction 
of minutes of school district meeting—Recordation of false vote on consolidation of school districts) 





Statutes sometimes expressly require that school boards keep a record of their meetings. ! 


The minutes of a meeting generally are not required to be formal or technical.” The statutory requirements, however, should be 


satisfied.> The minutes may be amended at a subsequent meeting to conform them to the facts. 





Practice Tip: 


A record of a school board's action may not be contradicted by parol evidence in a collateral proceeding; the remedy is to have the 


record corrected at the same or at a subsequent meeting.” 
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The confidentiality of minutes may be examined by a court.° 


Observation: 


Meeting minutes are not the only document that can constitute a "final, appealable order" of school board.’ 
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1 Tate v. School Dist. No. 11 of Gentry County, 324 Mo. 477, 23 S.W.2d 1013, 70 A.L.R. 771 (1929); Smith 
v. Johnson, 105 Neb. 61, 178 N.W. 835, 12 A.L.R. 231 (1920). 

2 Trustees of Slaughterville Graded School Dist. v. Brooks, 163 Ky. 200, 173 S.W. 305 (1915); Foreman v. 
School Dist. No. 25 of Columbia County, 81 Or. 587, 159 P. 1155 (1916). 

3 Tate v. School Dist. No. 11 of Gentry County, 324 Mo. 477, 23 S.W.2d 1013, 70 A.L.R. 771 (1929). 
State ex rel. Consolidated School Dist. No. 1 of Mississippi and New Madrid Counties v. Hackmann, 277 
Mo. 56, 209 S.W. 92 (1919). 

5 Palladium Pub. Co. v. River Valley School Dist., 115 Mich. App. 490, 321 N.W.2d 705, 5 Ed. Law Rep. 
578 (1982). 

6 Sheridan Newspapers, Inc. v. Board of Trustees of Sheridan County School Dist. # 2, 2015 WY 70, 350 P.3d 


266, 318 Ed. Law Rep. 527 (Wyo. 2015) (matters related to a proposed recreational facility that a school 
district board of trustees discussed during executive sessions did not concern litigation or potential litigation 
and therefore were not confidential). 

7 A.M.R. v. Zane Trace Local Bd. of Edn., 2012-Ohio-2419, 971 N.E.2d 457, 282 Ed. Law Rep. 563 (Ohio 
Ct. App. 4th Dist. Ross County 2012). 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 72. Selection of officers by school board, 67B Am. Jur. 2d Schools § 72 


67B Am. Jur. 2d Schools § 72 
American Jurisprudence, Second Edition May 2021 Update 


Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 


IV. Administrative Officers and Boards 


B. Meetings 


§ 72. Selection of officers by school board 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationi=n-89 





If a statute requires a particular procedure be followed by a school board when selecting administrative officers, it must be 


strictly followed, and the unanimity of the choice will not validate an election in which the statutory requirements were ignored.! 
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A board of education has a duty to manage the schools in the public interest! and to ensure constitutionally mandated educational 
goals of quality and equality are achieved.” Specifically, it is the duty of school officers to administer the affairs of the school 
district as directed by statute, by exercising such powers and authority as are vested in them.? School boards or officers do not 
have powers other than those conferred by legislative act, either expressly or by necessary or fair implication,“ and doubtful 
claims of power are resolved against them." The object of a power sought to be exercised must be reasonably germane to the 


purposes of the grant of power to control instruction in the public schools in the district.® 


Although board members and school officers have wide or broad discretion in matters entrusted to their care,’ they are the 


agents of the district or of the legislature® and bind the school district only by acts within the actual scope of their authority.” 
County boards of education may delegate functions to representatives |? although it has also been held that a county board of 
education has no authority, by contract or otherwise, to delegate to others the duties placed on the board by the constitution 
and laws of the state. !! 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 Cincinnati City School Dist. Bd. of Edn. v. Conners, 132 Ohio St. 3d 468, 2012-Ohio-2447, 974 N.E.2d 78, 
284 Ed. Law Rep. 444 (2012). 


WESTLAW 


§ 73. Powers of school boards, generally; scope and..., 67B Am. Jur. 2d... 


WESTLAW 


The state board of education is charged with the broad and general power to supervise and control the 
educational interests of the state. Pereira v. State Bd. of Educ., 304 Conn. 1, 37 A.3d 625, 278 Ed. Law 
Rep. 347 (2012). 

The county school board is responsible for administering, in the county, the supervening state policy. Donlon 
v. Montgomery County Public Schools, 460 Md. 62, 188 A.3d 949, 357 Ed. Law Rep. 213 (2018). 

West Virginia Board of Education v. Board of Education of the County of Nicholas, 239 W. Va. 705, 806 
S.E.2d 136, 349 Ed. Law Rep. 266 (2017) (State Board of Education). 

Cross v. Fisher, 132 Tenn. 31, 177 S.W. 43 (1915); Seattle School Dist. No. 1 v. International Union of 
Operating Engineers, 88 Wash. App. 205, 944 P.2d 1062, 121 Ed. Law Rep. 367 (Div. 1 1997). 

Berry v. Foster, 180 Ariz. 233, 883 P.2d 470, 95 Ed. Law Rep. 699 (Ct. App. Div. 2 1994); Norris v. Town of 
Trumbull, 187 Conn. App. 201, 201 A.3d 1137, 363 Ed. Law Rep. 1046 (2019); Veazey v. Board of Educ. 
of Rich Tp. High School Dist. 227, 2016 IL App (1st) 151795, 406 Ill. Dec. 79, 59 N.E.3d 857 (App. Ct. 
Ist Dist. 2016); Lockhart v. Cedar Rapids Community School Dist., 577 N.W.2d 845, 125 Ed. Law Rep. 
1347 (Iowa 1998); Board of Educ. of Unified School Dist. No. 443, Ford County v. Kansas State Bd. of 
Educ., 266 Kan. 75, 966 P.2d 68, 130 Ed. Law Rep. 308 (1998); Netherton Co., Inc. v. Caddo-Shreveport 
Sales and Use Tax Com'n, 621 So. 2d 22 (La. Ct. App. 2d Cir. 1993); Savannah R-II School Dist. v. Public 
School Retirement System of Mo., 950 S.W.2d 854, 120 Ed. Law Rep. 1239 (Mo. 1997); State ex rel. Fick 
v. Miller, 255 Neb. 387, 584 N.W.2d 809, 129 Ed. Law Rep. 800 (1998); Rozenblit v. Lyles, 461 N.J. Super. 
20, 218 A.3d 320, 371 Ed. Law Rep. 1124 (App. Div. 2019), certification granted, 240 N.J. 552, 223 A.3d 
610 (2020) and certification granted, 240 N.J. 551, 223 A.3d 610 (2020); Swinney v. Deming Bd. of Educ., 
1994-NMSC-039, 117 N.M. 492, 873 P.2d 238, 91 Ed. Law Rep. 347 (1994); Hodek v. Greater Nelson 
County Consortium, 520 N.W.2d 825, 93 Ed. Law Rep. 913 (N.D. 1994); Cincinnati City School Dist. Bd. 
of Edn. v. Conners, 132 Ohio St. 3d 468, 2012-Ohio-2447, 974 N.E.2d 78, 284 Ed. Law Rep. 444 (2012); 
Payne v. Fairfax County School Bd., 288 Va. 432, 764 S.E.2d 40, 310 Ed. Law Rep. 1144 (2014); City of 
Huntington v. Bacon, 196 W. Va. 457, 473 S.E.2d 743, 111 Ed. Law Rep. 1001 (1996). 

A county board of education is a political body and has no power other than that conferred by statutory 
authority. West v. Dooly County School Dist., 316 Ga. App. 330, 729 S.E.2d 469, 282 Ed. Law Rep. 679 
(2012). 

The members of local boards of education are vested with the powers of their office by municipal action 
pursuant to municipal elections, the town charter, or appointment by an elected officer or body of the 
municipality. Graham v. Friedlander, 334 Conn. 564, 223 A.3d 796, 375 Ed. Law Rep. 316 (2020). 

Hobart v. Board of Ed. of Unified School Dist. No. 309, 230 Kan. 375, 634 P.2d 1088 (1981); Atlantic City 
Educ. Ass'n v. Board of Educ. of the City of Atlantic City, 299 N.J. Super. 649, 691 A.2d 884, 117 Ed. Law 
Rep. 627 (App. Div. 1997); Seattle School Dist. No. 1 v. International Union of Operating Engineers, 88 
Wash. App. 205, 944 P.2d 1062, 121 Ed. Law Rep. 367 (Div. 1 1997). 

Johnson v. Board of Education, 179 Cal. App. 3d 593, 224 Cal. Rptr. 885, 31 Ed. Law Rep. 520 (2d Dist. 
1986); Collins v. Orleans Parish School Bd., 373 So. 2d 1376 (La. Ct. App. 4th Cir. 1979), writ granted, 376 
So. 2d 1269 (La. 1979) and judgment rev'd on other grounds, 384 So. 2d 336 (La. 1980); Widdoes v. Detroit 
Public Schools, 218 Mich. App. 282, 553 N.W.2d 688, 113 Ed. Law Rep. 432 (1996). 

California Parents for Equalization of Educational Materials v. Torlakson, 370 F. Supp. 3d 1057, 365 Ed. 
Law Rep. 453 (N.D. Cal. 2019); V.D. v. State, 403 F. Supp. 3d 76, 371 Ed. Law Rep. 914 (E.D. N.Y. 2019); 
A.H. ex rel. Hernandez v. Northside Independent School Dist., 916 F. Supp. 2d 757, 294 Ed. Law Rep. 159 
(W.D. Tex. 2013); Wilcox County School Dist. v. Sutton, 265 Ga. 720, 461 S.E.2d 868, 103 Ed. Law Rep. 
853 (1995); Best Bus Joint Venture v. Board of Educ. of City of Chicago, 288 Ill. App. 3d 770, 224 III. 
Dec. 255, 681 N.E.2d 570, 120 Ed. Law Rep. 217 (1st Dist. 1997); Swift v. Breckinridge County Bd. of 
Educ., 878 S.W.2d 810, 92 Ed. Law Rep. 1042 (Ky. Ct. App. 1994); Palmer v. Independent School Dist. 
No. 917, 547 N.W.2d 899, 109 Ed. Law Rep. 941 (Minn. Ct. App. 1996); Vilelle v. Reorganized School 
Dist. No. R-1, Benton County, 689 S.W.2d 72, 25 Ed. Law Rep. 683 (Mo. Ct. App. W.D. 1985); Spencer 
By and Through Spencer v. Omaha Public School Dist., 252 Neb. 750, 566 N.W.2d 757, 120 Ed. Law Rep. 
287 (1997); Cincinnati City School Dist. Bd. of Edn. v. Conners, 132 Ohio St. 3d 468, 2012-Ohio-2447, 
974 N.E.2d 78, 284 Ed. Law Rep. 444 (2012); Hageman v. Goshen County School Dist. No. 1, 2011 WY 
91, 256 P.3d 487, 269 Ed. Law Rep. 345 (Wyo. 2011). 
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Packer v. Board of Educ. of Town of Thomaston, 246 Conn. 89, 717 A.2d 117, 129 Ed. Law Rep. 400 
(1998); Haren v. Nelson, 18 Ohio L. Abs. 440, 1934 WL 2637 (Ct. App. 7th Dist. Jefferson County 1934); 
Neis v. Board of Educ. of Randolph School Dist., 128 Wis. 2d 309, 381 N.W.2d 614, 30 Ed. Law Rep. 557 
(Ct. App. 1985). 

Best Bus Joint Venture v. Board of Educ. of City of Chicago, 288 Ill. App. 3d 770, 224 Ill. Dec. 255, 681 
N.E.2d 570, 120 Ed. Law Rep. 217 (1st Dist. 1997); State ex rel. Fick v. Miller, 255 Neb. 387, 584 N.W.2d 
809, 129 Ed. Law Rep. 800 (1998); Swinney v. Deming Bd. of Educ., 1994-NMSC-039, 117 N.M. 492, 873 
P.2d 238, 91 Ed. Law Rep. 347 (1994); Empire Gas Corp. v. Westerville Bd. of Edn., 102 Ohio App. 3d 613, 
657 N.E.2d 790, 104 Ed. Law Rep. 1306 (10th Dist. Franklin County 1995). 

Dyer v. Board of Educ. of Howard County, 216 Md. App. 530, 88 A.3d 827, 303 Ed. Law Rep. 396 (2014). 
Chaney v. Fayette County Public School Dist., 977 F. Supp. 2d 1308, 304 Ed. Law Rep. 319 (N.D. Ga. 
2013) (under Georgia law). 
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The powers of school boards and officers may be limited by statute! or constitution.” A school board may not initiate policies 
or programs in conflict with the law.? However, given the constitutional status of school boards, no statutory enactment can 


permissibly take away from a local school board its fundamental power to supervise its school system.“ When the respective 
duties and obligations vested in the legislature and the local school boards by the state constitution are in conflict, legislative 
action encroaches on the school board's authority when it unduly interferes with or hamstrings the local school board in 


performing its constitutional duty to maintain, develop, and operate the local public school system.” 


The acts of a school officer generally must be performed at the times and places designated by law and within the territory over 


which the officer's jurisdiction extends.° 


School boards must perform within the limits of the Federal Bill of Rights.’ Also, a board's power may be restricted by statutes 
authorizing a state official to appoint amanagement team or the like to remedy problems in districts that do not meet performance 


standards.® 


The state constitutional provisions regarding education create an hierarchy under which a school board has local control, but 
a State Board of Education supervises the system as a whole; this broader supervisory authority may at times infringe on 
a school board's local powers, but such infringement is expressly contemplated, and in fact encouraged by the very nature 


of supervision, by the constitution.” Local school boards function subordinate to, and in conformance with, the regulating 
guidelines promulgated by a State Board of Education. !° However, a State Board of Education is a statutorily created state 


agency, and therefore, is a body of limited authority that can act only pursuant to specific statutory grants of power.!! 
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Additionally, a State Education Board's authority is not unfettered, as it cannot apply its power fraudulently, in bad faith, in 


breach of trust, or in direct contravention of a statute. ! 
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Since state and local authorities have primary responsibility for educating children! and administration of the school system 
is entrusted to school boards and not to the courts,” courts will not interfere with the exercise of discretion by school board 
members in matters confided by law to their judgment unless there is a clear abuse of that discretion or a violation of law.’ The 
courts will not interfere with the decision of a school board unless it is arbitrary and capricious or fraudulent.* The presumption 


is that a board properly exercised its power when the object is reasonably germane to the purposes of the grant.” However, while 
a court is loath to disturb the decisions of a local school board, it will not hesitate to intervene when constitutional protections 


are implicated.° 
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Footnotes 

1 Renee J. v. Houston Independent School District, 333 F. Supp. 3d 674, 360 Ed. Law Rep. 103 (S.D. Tex. 
2017), affd, 913 F.3d 523, 361 Ed. Law Rep. 925 (5th Cir. 2019). 
Education as government function, generally, see §§ 6 to 10. 

2 Alexander v. Lafayette Parish School Bd., 7 So. 3d 135 (La. Ct. App. 3d Cir. 2009). 
Courts may not assume the exercise of educational policy vested by the state constitution and statutes in 
school administrative agencies under the guise of enforcing a vague educational public policy. Price v. New 
York City Bd. of Educ., 51 A.D.3d 277, 855 N.Y.S.2d 530, 231 Ed. Law Rep. 856, 70 A.L.R.6th 683 (Ist 
Dep't 2008). 

3 Renee J. v. Houston Independent School District, 333 F. Supp. 3d 674, 360 Ed. Law Rep. 103 (S.D. Tex. 
2017), aff'd, 913 F.3d 523, 361 Ed. Law Rep. 925 (Sth Cir. 2019) (courts lack the specialized knowledge 
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and experience necessary to resolve persistent and difficult questions of educational policy); A.H. ex rel. 
Hernandez v. Northside Independent School Dist., 916 F. Supp. 2d 757, 294 Ed. Law Rep. 159 (W.D. Tex. 
2013) (courts should not lightly interfere with the daily operation of school systems); East Poinsett County 
School Dist. No. 14 v. Massey, 317 Ark. 219, 876 S.W.2d 573, 91 Ed. Law Rep. 723 (1994); Governing 
Bd. of Ripon Unified School Dist. v. Commission on Professional Competence, 177 Cal. App. 4th 1379, 99 
Cal. Rptr. 3d 903, 249 Ed. Law Rep. 328 (3d Dist. 2009); Holt v. Rapides Parish School Bd., 685 So. 2d 
501, 115 Ed. Law Rep. 223 (La. Ct. App. 3d Cir. 1996); Palmer v. Independent School Dist. No. 917, 547 
N.W.2d 899, 109 Ed. Law Rep. 941 (Minn. Ct. App. 1996); Spencer By and Through Spencer v. Omaha 
Public School Dist., 252 Neb. 750, 566 N.W.2d 757, 120 Ed. Law Rep. 287 (1997); Cincinnati City School 
Dist. Bd. of Edn. v. Conners, 132 Ohio St. 3d 468, 2012-Ohio-2447, 974 N.E.2d 78, 284 Ed. Law Rep. 
444 (2012); Childs v. Roane County Bd. of Educ., 929 S.W.2d 364, 113 Ed. Law Rep. 505 (Tenn. Ct. App. 
1996); Hageman v. Goshen County School Dist. No. 1, 2011 WY 91, 256 P.3d 487, 269 Ed. Law Rep. 345 
(Wyo. 2011) (honest exercise of discretion). 

Federal courts should not determine educational suitability questions that involve a core educational policy 
matter within the exclusive province of local school boards. American Civil Liberties Union of Florida, Inc. 
v. Miami-Dade County School Bd., 557 F.3d 1177, 242 Ed. Law Rep. 519 (11th Cir. 2009). 

East Poinsett County School Dist. No. 14 v. Massey, 317 Ark. 219, 876 S.W.2d 573, 91 Ed. Law Rep. 723 
(1994); Swift v. Breckinridge County Bd. of Educ., 878 S.W.2d 810, 92 Ed. Law Rep. 1042 (Ky. Ct. App. 
1994); Giles on Behalf of Giles v. Brookville Area School Dist., 669 A.2d 1079, 106 Ed. Law Rep. 712 
(Pa. Commw. Ct. 1995). 

Anderson v. Banks, 520 F. Supp. 472 (S.D. Ga. 1981); Evans v. McKinley, 234 Ark. 472, 352 S.W.2d 829 
(1962); Hope v. Charlotte-Mecklenburg Bd. of Educ., 110 N.C. App. 599, 430 S.E.2d 472, 83 Ed. Law Rep. 
481 (1993). 

York v. Wahkiakum School Dist. No. 200, 163 Wash. 2d 297, 178 P.3d 995, 230 Ed. Law Rep. 425 (2008). 
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While a school board is vested with broad discretion in the administration of the school system, due process requires judicial 


review to ensure that school boards do not abuse that discretion.' When a school board acts in a quasi-judicial capacity, judicial 
review is limited to whether the board's decision was within the scope of its authority; substantially supported by the evidence; 


and was fraudulent, arbitrary or capricious.” Those charging an abuse of discretion have the burden to prove it by clear and 
convincing evidence.” It has also been said that judicial review is limited to determining whether constitutional rights were 


violated, an error of law was committed,* or necessary findings of fact are supported by substantial evidence.” School boards 
are creatures of the legislature, and the judiciary may not interfere with their decisions unless the decision is made contrary to 
law and, therefore, as long as the school board is legitimately and legally exercising its administrative powers, the courts may 
not interfere with nor supplant the school board's decision making process; only the legality of the decision, not the propriety 


of the decision, may be reviewed by the courts. 


Review may be circumscribed by an administrative review statute, which may limit the court to affirming or reversing the 


decision.’ 


Although a statute may provide that the decisions of local boards involving the exercise of their discretion are to be appealed 
to a state superintendent before resort to the courts, it has been held that when the board exceeds the powers conferred on it, an 


appeal to the superintendent is not required, and resort may be had directly to the courts.® 
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Rep. 382 (Pa. Commw. Ct. 2008). 

Lehto v. Board of Educ. of Caesar Rodney School Dist., 962 A.2d 222, 240 Ed. Law Rep. 289 (Del. 2008); 
Velazquez ex rel. Speaks-Velazquez v. East Stroudsburg Area School Dist., 949 A.2d 354, 233 Ed. Law 
Rep. 382 (Pa. Commw. Ct. 2008). 

Onnen v. Sioux Falls Independent School Dist. No. 49-5, 2011 SD 45, 801 N.W.2d 752 (S.D. 2011). 
Board of Educ. of Indian Prairie Community Unit School Dist. No. 204 v. Regional Bd. of School Trustees 
of Will County, Illinois, 393 Ill. App. 3d 561, 332 Ill. Dec. 698, 913 N.E.2d 630, 248 Ed. Law Rep. 467 
(3d Dist. 2009). 

Gabrilson v. Flynn, 554 N.W.2d 267, 113 Ed. Law Rep. 894 (Iowa 1996). 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 77. Other court remedies with regard to school boards;..., 67B Am. Jur. 2d... 


67B Am. Jur. 2d Schools § 77 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 


IV. Administrative Officers and Boards 


C. General Powers and Duties 


§ 77. Other court remedies with regard to school boards; injunction; prohibition 


Topic Summary Correlation Table References 


West's Key Number Digest 
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Those objecting to the actions of a school board or its officials are generally not entitled to injunctive relief.! However, an 
injunction is available where a school board trespasses the bounds of its legal authority, and in so doing injuriously affects the 


2 


interests of a citizen,“ or if its act is arbitrary, willful, and malicious and amounts to actual fraud.’ 


Prohibition will not ordinarily lie to control the administrative action of school boards, although it may be a proper remedy to 


control the board's exercise of quasi-judicial power.4 
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202, 5 A.L.R. 841 (1918); Brooks v. Shannon, 1939 OK 34, 184 Okla. 255, 86 P.2d 792 (1939); Beard v. 
Board of Education of North Summit School Dist., 81 Utah 51, 16 P.2d 900 (1932). 

2 Security Nat. Bank of Mason City v. Bagley, 202 Iowa 701, 210 N.W. 947, 49 A.L.R. 705 (1926); Brooks v. 
Shannon, 1939 OK 34, 184 Okla. 255, 86 P.2d 792 (1939); Spedden v. Board of Education of Independent 
School Dist. of Fairmont, 74 W. Va. 181, 81 S.E. 724 (1914). 





3 Gazaway v. Godfrey, 174 Ga. 625, 163 S.E. 480 (1932); State v. Yoakum, 201 Tenn. 180, 297 S.W.2d 635 
(1956). 
4 Brennan v. Professional Practices Council, 386 So. 2d 887 (Fla. 1st DCA 1980). 
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A board of education is a governing authority for the political subdivision which makes up the school district, and, as such, it has 
the capacity to act as a legislative body. ! Specifically, school officers have the power to make rules and regulations pertaining 


to the schools and pupils in their districts.” In some cases, this power is expressly conferred by statute.’ 


The rules promulgated by school boards are analogous to bylaws and ordinances and are tested by the same general principles.“ 


A school board must comply with its own rules.” 


School boards may delegate to a superintendent the authority to prescribe procedures that are consistent with the board's 


policies.° The local school board employs the local superintendent as the highest ranking manager of the school district to 
implement the board's regulations, standards, and rules on an operational level in the day-to-day operations of the local school 


board.’ 
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WESTLAW 


§ 78. Power of school board to make rules and..., 67B Am. Jur. 2d... 


In Interest of S.R., 554 N.W.2d 277 (Iowa Ct. App. 1996); School Committee of Town of York v. Town 
of York, 626 A.2d 935, 83 Ed. Law Rep. 1075 (Me. 1993); Curtis v. School Committee of Falmouth, 420 
Mass. 749, 652 N.E.2d 580, 101 Ed. Law Rep. 1047, 52 A.L.R.Sth 887 (1995); Widdoes v. Detroit Public 
Schools, 218 Mich. App. 282, 553 N.W.2d 688, 113 Ed. Law Rep. 432 (1996). 

Beverly v. Board of School Com'rs of Mobile County, 678 So. 2d 113, 112 Ed. Law Rep. 542 (Ala. Civ. 
App. 1995); State ex rel. Miller v. Board of Ed. of Unified School Dist. No. 398, Marion County (Peabody), 
212 Kan. 482, 511 P.2d 705 (1973); Curtis v. School Committee of Falmouth, 420 Mass. 749, 652 N.E.2d 
580, 101 Ed. Law Rep. 1047, 52 A.L.R.5th 887 (1995). 

Richardson v. Braham, 125 Neb. 142, 249 N.W. 557 (1933); Board of Educ. of City School Dist. of City of 
Lockport v. Licata, 42 N.Y.2d 815, 396 N.Y.S.2d 644, 364 N.E.2d 1337 (1977). 

A school board's policy has the force of law. Iversen v. Wall Bd. of Educ., 524 N.W.2d 624, 95 Ed. Law 
Rep. 1068 (S.D. 1994). 

Beverly v. Board of School Com'rs of Mobile County, 678 So. 2d 113, 112 Ed. Law Rep. 542 (Ala. Civ. 
App. 1995); Iversen v. Wall Bd. of Educ., 524 N.W.2d 624, 95 Ed. Law Rep. 1068 (S.D. 1994). 

Batty v. Glendale Union High School Dist. No. 205, 221 Ariz. 592, 212 P.3d 930, 247 Ed. Law Rep. 456 
(Ct. App. Div. 1 2009). 

Alarcon v. Albuquerque Public Schools Board of Education, 2018-NMCA-021, 413 P.3d 507, 352 Ed. Law 
Rep. 835 (N.M. Ct. App. 2017), cert. denied, (Jan. 23, 2018). 
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Allrules and regulations promulgated by school officers must be suitably adapted to the board's purposes! and must be consistent 


with the law” and constitutional rights. 


Practice Tip: 


A school district is obligated to demonstrate substantial rather than strict compliance with a state statute on the promulgation of 


new school district rules.* 
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aff'd, 7 F.3d 241 (11th Cir. 1993); Curtis v. School Committee of Falmouth, 420 Mass. 749, 652 N.E.2d 580, 
101 Ed. Law Rep. 1047, 52 A.L.R.5th 887 (1995). 
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Courts will usually not interfere with the regulations adopted by school boards.! Courts will consider only whether the rules 


are a reasonable exercise of the board's power and discretion,” which is a question of law for the court to determine.’ 


Practice Tip: 


The presumption is in favor of the reasonableness and propriety of a rule properly made by school authorities.“ One attacking such 


a rule has the burden of persuasion to prove otherwise.” 
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Law Rep. 1054 (1997); Board of Educ. of Tp. of Colts Neck v. Board of Educ. of Freehold Regional High 
School Dist., 270 N.J. Super. 497, 637 A.2d 566, 89 Ed. Law Rep. 497 (App. Div. 1994). 

Judicial control and review of school boards, generally, see §§ 75, 76. 

Blackwell v. Issaquena County Bd. of Ed., 363 F.2d 749 (5th Cir. 1966); Gabrilson v. Flynn, 554 N.W.2d 
267, 113 Ed. Law Rep. 894 (Iowa 1996); Kolesnick By and Through Shaw v. Omaha Public School Dist., 
251 Neb. 575, 558 N.W.2d 807, 115 Ed. Law Rep. 1054 (1997); Board of Educ. of Tp. of Colts Neck v. 
Board of Educ. of Freehold Regional High School Dist., 270 N.J. Super. 497, 637 A.2d 566, 89 Ed. Law 
Rep. 497 (App. Div. 1994). 

Gabrilson v. Flynn, 554 N.W.2d 267, 113 Ed. Law Rep. 894 (Iowa 1996); McLeod v. State, 154 Miss. 468, 
122 So. 737, 63 A.L.R. 1161 (1929); Wilson v. Abilene Independent School Dist., 190 S.W.2d 406 (Tex. 
Civ. App. Eastland 1945), writ refused w.o.m. 

Board of Educ. of Tp. of Colts Neck v. Board of Educ. of Freehold Regional High School Dist., 270 N.J. 
Super. 497, 637 A.2d 566, 89 Ed. Law Rep. 497 (App. Div. 1994); Burkitt v. School Dist. No. 1, Multnomah 
County, 195 Or. 471, 246 P.2d 566 (1952); Starkey v. Board of Ed. of Davis County School Dist., 14 Utah 
2d 227, 381 P.2d 718 (1963). 

Starkey v. Board of Ed. of Davis County School Dist., 14 Utah 2d 227, 381 P.2d 718 (1963). 
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Forms 
Am. Jur. Legal Forms 2d §§ 229:50 to 229:58 (Acquisition of and addition to school properties) 
Am. Jur. Pleading and Practice Forms, Schools § 18 (Complaint, petition, or declaration—To enjoin purchase of land and 
construction of school building—Taxpayers' action) 





Statutes in many states expressly authorize school boards or districts to acquire, hold, and manage real and personal property, ! 
although voter approval may be required for the purchase of school sites.” The power of condemnation granted for public- 
school purposes? does not restrict the district's prior power to purchase property in the absence of an expressed legislative intent 


to the contrary." 


Charter schools may be authorized to lease facilities from for-profit entities.’ 


School districts may not give or loan any money or property unless expressly authorized by statute, local law, or resolution 


or pursuant to a contract term. 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


WESTLAW 


§ 81. Power of school board to acquire, hold, or manage..., 67B Am. Jur. 2d... 


Footnotes 
1 


I. T. K. v. Mounds Public Schools, 2019 OK 59, 451 P.3d 125, 371 Ed. Law Rep. 609 (Okla. 2019); Brown 
v. Board of Education of Charleston Independent School Dist., 106 W. Va. 476, 146 S.E. 389, 64 A.L.R. 
297 (1928). 

A lease of an elementary school building owned by a school board entered into between the school board 
and a nonprofit corporation was invalid because the school board failed to obtain approval for the lease from 
the state board of finance as required by statute. Board of Educ. ex rel. Questa Independent School Dist. v. 
Artesanos de Questa, 2011 WL 6017946 (N.M. Ct. App. 2011). 

Catalina Foothills Unified School Dist. No. 16 v. La Paloma Property Owners Ass'n, Inc., 238 Ariz. 510, 
363 P.3d 127, 325 Ed. Law Rep. 1047 (Ct. App. Div. 1 2015). 

Am. Jur. 2d, Eminent Domain § 57. 

Definition of public school, see § 3. 

State ex rel. Tacoma School Dist. No. 10, Pierce County v. Stojack, 53 Wash. 2d 55, 330 P.2d 567, 71 
A.L.R.2d 1064 (1958). 

In re Condemnation of Land for the South East Cent. Business District Redevelopment Area #1, 946 A.2d 
1143 (Pa. Commw. Ct. 2008). 

Charter schools, generally, see §§ 11 to 15. 

Chenango Forks Cent. School Dist. v. New York State Public Employment Relations Bd., 21 N.Y.3d 255, 
970 N.Y.S.2d 900, 993 N.E.2d 386, 295 Ed. Law Rep. 1252 (2013). 
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Forms 
Am. Jur. Legal Forms 2d §§ 229:59 to 229:69 (Sale, lease, or other disposition of school property) 
Am. Jur. Pleading and Practice Forms, Schools § 6 (Petition or application—To set aside sale of school district property on 
dissolution of school district—Failure to sell to highest bidder) 





County boards of education have statutory authority to convey their property! although voter approval,” or court approval may 


be required.° 


Statutes may allow a school board, upon such terms and conditions as it deems wise, to exchange property owned by the board 


based on a determination that the property to be conveyed is no longer suitable and necessary for public school purposes." 


A board's inclusion of a deed restriction preventing the use of property for school purposes in the contract for sale of an unused 


school building is unenforceable as against public policy.” 
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Richardson v. Relf, 265 So. 3d 236, 364 Ed. Law Rep. 1290 (Ala. 2018); Ambler v. Board of School Directors 
of the Hatboro-Horsham School District, 223 A.3d 289, 374 Ed. Law Rep. 669 (Pa. Commw. Ct. 2019) 
(substantive authority for school district to dispose of donated property and how to use sale proceeds). 
Catalina Foothills Unified School Dist. No. 16 v. La Paloma Property Owners Ass'n, Inc., 238 Ariz. 510, 363 
P.3d 127, 325 Ed. Law Rep. 1047 (Ct. App. Div. 1 2015); Young v. Iowa City Community School District, 
934 N.W.2d 595, 371 Ed. Law Rep. 552 (Iowa 2019) ("disposition" did not include the proposed demolition 
of an elementary school without the transfer of property to a third party). 

Matter of Private Sale of Property by Millcreek Township School District, 646 Pa. 339, 185 A.3d 282, 355 
Ed. Law Rep. 1136 (2018). 

Reese v. Charlotte-Mecklenburg Bd. of Educ., 196 N.C. App. 539, 676 S.E.2d 481, 244 Ed. Law Rep. 837 
(2009) (allowing exchange of property with the county). 

Cincinnati City School Dist. Bd. of Edn. v. Conners, 132 Ohio St. 3d 468, 2012-Ohio-2447, 974 N.E.2d 78, 
284 Ed. Law Rep. 444 (2012). 
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Forms 


Am. Jur. Pleading and Practice Forms, Schools § 14 (Petition or application—For writ of mandamus—By off-campus 
unincorporated association—To compel school board to permit use of public school meeting facility for public meeting) 





School districts have the responsibility to regulate school property and control access to their facilities.! Schools possess the 
right to exercise ultimate authority for access to students, school buildings, and school property, and have a duty to ensure that 


its students are safe.” Members of the public do not have a constitutional right to access school property.” 


A person charged with loitering upon school premises must have been present in the school safety zone, then instructed to leave 


by the principal or school designee, and then willfully failed to comply with that instruction. 





Practice Tip: 


Violating a statute prohibiting disrupting an educational institution requires specific intent.” 
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po 


A school board's authority to maintain complete control of its website and e-mail distribution system has also been reco gnized.° 
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Clark v. Unified School District No. 287, 55 Kan. App. 2d 402, 416 P.3d 1032, 354 Ed. Law Rep. 579 
(2018), review denied, (Oct. 30, 2018). 

State statutes excluding school districts from an otherwise precise list of "local units of government" which 
were prohibited from regulating firearms resulted in school district regulation of firearms not being field- 
preempted. Michigan Gun Owners, Inc. v. Ann Arbor Public Schools, 502 Mich. 695, 918 N.W.2d 756, 359 
Ed. Law Rep. 1036 (2018). 

A school system did not violate a statute providing that no school district could regulate the carrying of 
firearms when a system official informed the father of a student at the school that, in his opinion, the father, 
who held a Weapons Carry License, would be in violation of the statute governing weapons on school safety 
zones if he carried the firearm onto school property and that he would notify the authorities if the father did 
so; the system did not attempt to regulate possession, transport, or carrying of firearms in any manner. Evans 
v. Gwinnett County Public Schools, 337 Ga. App. 690, 788 S.E.2d 577, 333 Ed. Law Rep. 431 (2016). 
Jones v. Bay Shore Union Free School District, 170 F. Supp. 3d 420, 335 Ed. Law Rep. 192 (E.D. N.Y. 
2016), aff'd, 666 Fed. Appx. 92, 340 Ed. Law Rep. 84 (2d Cir. 2016). 

Middle school's restrictions limiting a father's access to his son's school were not made in violation of lawful 
procedure, affected by error of law, or arbitrary and capricious; the father was a Level III sex offender 
convicted of rape against a 14-year-old victim, which meant that he posed the highest possible risk to 
reoffend, the restrictions were not a blanket prohibition from entering the school but required prior notice and 
that the father be accompanied by the school safety agent, and the precautionary measures and restrictions 
addressed particular concerns the father presented and were rationally related to the school's in loco parentis 
duty. Lujan v. Carranza, 63 Misc. 3d 235, 91 N.Y.S.3d 869, 362 Ed. Law Rep. 608 (Sup 2019). 
Hannemann v. Southern Door County School Dist., 673 F.3d 746, 278 Ed. Law Rep. 70 (7th Cir. 2012). 
State v. Freeman, 349 Ga. App. 94, 825 S.E.2d 538, 364 Ed. Law Rep. 1271 (2019). 

M.S. v. State, 231 So. 3d 8, 350 Ed. Law Rep. 923 (Fla. 4th DCA 2017). 

Page v. Lexington County School Dist. One, 531 F.3d 275, 234 Ed. Law Rep. 538 (4th Cir. 2008); Herbert 
v. Washington State Public Disclosure Com'n, 136 Wash. App. 249, 148 P.3d 1102, 215 Ed. Law Rep. 185 
(Div. 1 2006). 
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In the exercise of its capacity to sue,! a board of education has the power to bring actions to preserve and protect the district's 


property from being unlawfully destroyed or diverted.” 


A court will not disturb the action taken by a school board, in the exercise of its discretion, to determine the amount of real estate 


required for school purposes unless it appears that the board's action was based on a misconception of the law or on ignorance 


through lack of inquiry into the facts necessary to form an intelligent judgment or was the result of an arbitrary will or caprice.’ 


Thus, a complaint challenging the exchange of school property with a county must allege that the public officials acted to enrich 
themselves or acted in wanton disregard of the public good to state a claim that their conduct was arbitrary and capricious and a 


manifest abuse of discretion; it must also state what procedure or guideline was violated by either the school or county board.“ 
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Footnotes 
1 § 23. 
2 Rowe v. Ray, 120 Neb. 118, 231 N.W. 689, 70 A.L.R. 1056 (1930). 
3 Campbell v. School Dist. of Borough of Bellevue, 328 Pa. 197, 195 A. 53, 113 A.L.R. 841 (1937). 
4 Reese v. Charlotte-Mecklenburg Bd. of Educ., 196 N.C. App. 539, 676 S.E.2d 481, 244 Ed. Law Rep. 837 
(2009) (these matters were not alleged). 
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Property may be dedicated to a school district for school uses. ! 


Land dedicated for school purposes may revert to the grantor or dedicator where the purposes of the dedication fail or the land 


is used for other purposes.” 
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Footnotes 
| Wilcox County School Dist. v. Sutton, 265 Ga. 720, 461 S.E.2d 868, 103 Ed. Law Rep. 853 (1995); Cottrill 
v. Ranson, 200 W. Va. 691, 490 S.E.2d 778 (1997). 
2 § 91. 
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In many states, the local district or school board owns the school property as a trustee for the public at large! although elsewhere, 


the state is the beneficial owner of all school property, and the local districts hold title as trustee for the state. 


School property is considered public property and is not regarded as the private property of the school district.? In those 
jurisdictions in which a school district or a town as its successor holds the realty in trust solely for school purposes, it acquires 


neither a fee simple absolute nor a qualified fee and does not have marketable title to the realty.“ 


When the district does not hold the property as trustee, in the absence of any restriction or limitation on the title, a school district 
takes a fee simple title to the property.” The character of the estate in the property acquired by the school district depending on 
the terms of a deed may constitute merely an easement? or a fee with limitations pertaining to the uses to which the property 


may be put.’ 


The legislature may, without the consent of local bodies, control or dispose of the property held in trust by school districts so 
long as it does not apply it in contravention of the trust; the local bodies are mere agencies of the state, and there is not any 


contract relation between them and the state to protect them. 
Parcels of land purchased by a charitable corporation that operated a state school for the developmentally disabled were owned 


by the corporation, not by the commonwealth, even though the school was a state agency; the corporation remained an entity 
separate from the school, the parcels were purchased using the corporation's own funds, the commonwealth did not reimburse 
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the corporation for the purchases, the corporation never expressed an intent to make a gift of the land to the commonwealth, 


and, after each parcel was conveyed, it was listed in the corporation's reports as an asset of the corporation.” 
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McInnis v. Board of Ed. of Madison County, 242 Miss. 412, 135 So. 2d 180 (1961); State v. Besson, 110 N.J. 
Super. 528, 266 A.2d 175 (County Ct. 1970); Merritt Independent School Dist. No. 2 of Beckham County 
v. Jones, 1952 OK 381, 207 Okla. 376, 249 P.2d 1007 (1952); Thermo Products Co. v. Chilton Independent 
School Dist., 647 S.W.2d 726, 10 Ed. Law Rep. 447 (Tex. App. Waco 1983), writ refused n.re., (June 1, 
1983). 

Laidlaw Waste Systems, Inc. v. Bay Cities Services, Inc., 43 Cal. App. 4th 630, 50 Cal. Rptr. 2d 824, 107 
Ed. Law Rep. 906 (4th Dist. 1996). 

McInnis v. Board of Ed. of Madison County, 242 Miss. 412, 135 So. 2d 180 (1961); State v. Besson, 110 N.J. 
Super. 528, 266 A.2d 175 (County Ct. 1970); Merritt Independent School Dist. No. 2 of Beckham County 
v. Jones, 1952 OK 381, 207 Okla. 376, 249 P.2d 1007 (1952). 

McInnis v. Board of Ed. of Madison County, 242 Miss. 412, 135 So. 2d 180 (1961); Town of South 
Kingstown v. Wakefield Trust Co., 48 R.I. 27, 134 A. 815, 48 A.L.R. 1122 (1926). 

McInnis v. Board of Ed. of Madison County, 242 Miss. 412, 135 So. 2d 180 (1961); T. W. Phillips Gas & 
Oil Co. v. Lingenfelter, 262 Pa. 500, 105 A. 888, 5 A.L.R. 1495 (1919). 

Shell Petroleum Corp. v. Hollow, 70 F.2d 811 (C.C.A. 10th Cir. 1934); McInnis v. Board of Ed. of Madison 
County, 242 Miss. 412, 135 So. 2d 180 (1961). 

Hollomon v. Board of Ed. of Stewart County, 168 Ga. 359, 147 S.E. 882 (1929); McInnis v. Board of Ed. 
of Madison County, 242 Miss. 412, 135 So. 2d 180 (1961). 

Pearson v. State, 56 Ark. 148, 19 S.W. 499 (1892); McInnis v. Board of Ed. of Madison County, 242 Miss. 
412, 135 So. 2d 180 (1961); Love v. City of Dallas, 120 Tex. 351, 40 S.W.2d 20 (1931). 

Power to control use, see § 83. 

Power to dispose of property, see § 82. 

Walter E. Fernald Corp. v. Governor, 471 Mass. 520, 31 N.E.3d 47, 317 Ed. Law Rep. 1047 (2015). 
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Proper construction of public school buildings is a matter of interest to the public or the state.! School boards are usually charged 
with the duty of constructing or repairing school buildings” although in some states, the municipality and not the school board 


has that duty. When school boards have this responsibility, their compliance with applicable statutes is essential.* 


Observation: 


The duty to provide a schoolhouse may be performed by renting a building.” A school district may also acquire buildings through 


lease-purchase agreements.° 





A local school board is charged with the care, maintenance, and operation of the school buildings’ and the duty to keep the 


school premises reasonably safe.® 
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Footnotes 


1 


John Spearly Const., Inc. v. Penns Valley Area School Dist., 121 A.3d 593, 322 Ed. Law Rep. 342 (Pa. 
Commw. Ct. 2015). 

While public school construction is very much a local affair, it is subsidized and supervised to a significant 
degree by the state. Building Materials Corp. of America v. Board of Educ. of Baltimore County, 428 Md. 
572, 53 A.3d 347, 285 Ed. Law Rep. 455 (2012). 

Conn v. Middlebury Union High School Dist. No. 3, 162 Vt. 498, 648 A.2d 1385, 95 Ed. Law Rep. 300 
(1994). 

Board of Educ. of City of New Haven v. City of New Haven, 237 Conn. 169, 676 A.2d 375, 109 Ed. Law 
Rep. 1277 (1996). 

State ex rel. School Dist. No. 8, Town of Wauwatosa v. Cary, 166 Wis. 103, 163 N.W. 645, 1 A.L.R. 1554 
(1917). 

The school board must comply with local building and fire codes. Parents United for District of Columbia 
Public Schools v. District of Columbia, 699 A.2d 1121, 120 Ed. Law Rep. 1110 (D.C. 1997). 

Hively v. School City of Nappanee, 202 Ind. 28, 169 N.E. 51 (1929). 

Clark-Pleasant Community School Corp. v. Department of Local Government Finance, 899 N.E.2d 762, 
240 Ed. Law Rep. 888 (Ind. Tax Ct. 2008) (rejection of an agreement by the State's Department of Local 
Government Finance was not supported by the evidence and amounted to an abuse of discretion); Foree v. 
School Dist. No. 7 of Holt County, 242 Neb. 166, 493 N.W.2d 625, 79 Ed. Law Rep. 1023 (1993); Redmond 
v. Lexington County School Dist. No. Four, 314 S.C. 431, 445 S.E.2d 441, 92 Ed. Law Rep. 708 (1994). 
School districts are exempt from obtaining competitive bids when entering into "lease-leaseback" 
agreements to improve school property. Los Alamitos Unified School Dist. v. Howard Contracting, Inc., 229 
Cal. App. 4th 1222, 178 Cal. Rptr. 3d 355, 309 Ed. Law Rep. 1111 (4th Dist. 2014). 

Board of Educ. of City of New Haven v. City of New Haven, 237 Conn. 169, 676 A.2d 375, 109 Ed. Law 
Rep. 1277 (1996); Parents United for District of Columbia Public Schools v. District of Columbia, 699 A.2d 
1121, 120 Ed. Law Rep. 1110 (D.C. 1997). 

Summerall on Behalf of Summerall v. Ouachita Parish School Bd., 665 So. 2d 734, 105 Ed. Law Rep. 1363 
(La. Ct. App. 2d Cir. 1995); Sewell v. Southfield Public Schools, 456 Mich. 670, 576 N.W.2d 153, 125 Ed. 
Law Rep. 214, 66 A.L.R.5th 707 (1998) (overruled on other grounds by, Renny v. Dept. of Transp., 478 
Mich. 490, 734 N.W.2d 518 (2007)). 





End of Document 


WESTLAW 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 88. Incidental school equipment and facilities, 67B Am. Jur. 2d Schools § 88 


67B Am. Jur. 2d Schools § 88 
American Jurisprudence, Second Edition May 2021 Update 


Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 


V. School Property and Buildings 


A. In General 


§ 88. Incidental school equipment and facilities 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education{jen-108 





School authorities are generally empowered by statute to provide equipment for the public schools,! but the extent of those 


powers depends on the specific provisions of the controlling statute.” 
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Footnotes 
1 Concerned School Patrons & Taxpayers v. Ware County Bd. of Ed., 245 Ga. 202, 263 S.E.2d 925 (1980). 
2 Scola v. Board of Ed. of Town of Montclair, 77 N.J.L. 73, 71 A. 299 (N.J. Sup. Ct. 1908); CADO Business 
Systems of Ohio, Inc. v. Board of Educ. of Cleveland City School Dist., 8 Ohio App. 3d 385, 457 N.E.2d 
939, 15 Ed. Law Rep. 358 (8th Dist. Cuyahoga County 1983). 
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School authorities have the power to provide and construct physical education facilities including gymnasiums, athletic fields, 


playgrounds, or other related athletic facilities. ! However, a school district may not have the prerogative to provide recreational 


facilities for the surrounding communities.” 


Administrative proceedings, subject to judicial review, in which a school's plan to build an athletic facility was approved, 
preclude relitigating the matter under an environmental review act where the current opponents were in privity with parties who 
had already challenged the plan through administrative proceedings in that they had an interest that was not distinguishable 


from that of the previous participants.’ 
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1 Schabel v. Deer Valley Unified School Dist. No. 97, 186 Ariz. 161, 920 P.2d 41, 111 Ed. Law Rep. 545 (Ct. 
App. Div. 1 1996); Concerned School Patrons & Taxpayers v. Ware County Bd. of Ed., 245 Ga. 202, 263 
S.E.2d 925 (1980); Sewell v. Southfield Public Schools, 456 Mich. 670, 576 N.W.2d 153, 125 Ed. Law Rep. 
214, 66 A.L.R.5th 707 (1998) (overruled on other grounds by, Renny v. Dept. of Transp., 478 Mich. 490, 
734 N.W.2d 518 (2007)) (pool); Boney v. Board of Trustees of Kinston Graded Schools, 229 N.C. 136, 48 
S.E.2d 56 (1948); Hall v. Ft. Frye Loc. School Dist. Bd. of Edn., 111 Ohio App. 3d 690, 676 N.E.2d 1241, 
116 Ed. Law Rep. 1126 (4th Dist. Washington County 1996). 

2 State ex rel. Tacoma School Dist. No. 10, Pierce County v. Stojack, 53 Wash. 2d 55, 330 P.2d 567, 71 
A.L.R.2d 1064 (1958). 
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3 State ex rel. Friends of Riverfront v. City of Minneapolis, 751 N.W.2d 586, 233 Ed. Law Rep. 927 (Minn. 
Ct. App. 2008). 
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Statutes frequently impose restrictions on the location of schools. 


Statutes often imply that within the prescribed limits, the local board has broad discretion pertaining to the location of schools.” 
Accordingly, the location of schools is often left entirely to the local authorities, and the courts will not interfere with their 


action in this regard unless it is clearly arbitrary, unreasonable, fraudulent, or not supported by the evidence.’ 
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1 Robinson v. Indianola Mun. Separate School Dist., 467 So. 2d 911, 24 Ed. Law Rep. 1077 (Miss. 1985); 
Mootz v. Belyea, 60 N.D. 741, 236 N.W. 358, 75 A.L.R. 1347 (1931); Moss v. Columbus Bd. of Ed., 55 
Ohio Misc. 7, 9 Ohio Op. 3d 244, 379 N.E.2d 275 (C.P. 1978). 

2 Tunley v. Municipality of Anchorage School Dist., 631 P.2d 67 (Alaska 1980); Redmond v. Lexington 
County School Dist. No. Four, 314 S.C. 431, 445 S.E.2d 441, 92 Ed. Law Rep. 708 (1994); State ex rel. 
Tacoma School Dist. No. 10, Pierce County v. Stojack, 53 Wash. 2d 55, 330 P.2d 567, 71 A.L.R.2d 1064 
(1958). 

3 Orleans Parish School Bd. v. City of New Orleans, 468 So. 2d 709, 25 Ed. Law Rep. 728 (La. Ct. App. 4th 
Cir. 1985), writ denied, 472 So. 2d 593, 26 Ed. Law Rep. 562 (La. 1985); Educational Finance Com'n of 
State of Miss. v. Jackson County School Dist., 415 So. 2d 680, 4 Ed. Law Rep. 1367 (Miss. 1982); Redmond 
v. Lexington County School Dist. No. Four, 314 S.C. 431, 445 S.E.2d 441, 92 Ed. Law Rep. 708 (1994). 
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If land is deeded to a school district for specified school purposes, it may not be transferred by the district for other purposes. 1 


When property is dedicated to school uses and the purposes of the dedication fail, the land reverts to the grantor.” However, 
construction of a deed to a school district requiring a forfeiture is not favored, and any doubt will be resolved in favor of the 


unrestricted use of property.’ 


Even though an agreement under which a school district purchased property that it threatened to condemn contained a 
representation that the district was purchasing the property to build a school, a condition running with the land was not created 
where the agreement did not contain a reverter clause, and the landowners agreed to provide the district with a general warranty 
deed; the representation was merely a general purpose clause expressing the district's intent at the time the agreement was 


executed.“ 


While, in some jurisdictions, the grantor or his or her successors may purchase the land at the same price for which it was sold, 


plus statutory interest,’ it was elsewhere held that even if a restriction prevented a school district from using the land for any 
purpose other than building a school, the vendors sought the incorrect remedy when they brought a breach of contract action 
against the district seeking a money judgment representing the district's profit since restrictive covenants are usually enforced 


by injunction and the vendors had not made an attempt to enjoin the district from selling the land.° 
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Board of Regents for Normal School Dist. No. 3 v. Painter, 102 Mo. 464, 14 S.W. 938 (1890). 

A statute enacted after the donation of the land allows the sale of land deeded for school purposes if the 
proceeds of the sale are used to procure new public school sites unless the deed specifically prohibits such 
a transfer. Orleans Parish School Bd. v. City of New Orleans, 700 So. 2d 870, 121 Ed. Law Rep. 1217 (La. 
Ct. App. 4th Cir. 1997), writ denied, 712 So. 2d 877 (La. 1998). 

Wilcox County School Dist. v. Sutton, 265 Ga. 720, 461 S.E.2d 868, 103 Ed. Law Rep. 853 (1995); Orleans 
Parish School Bd. v. City of New Orleans, 700 So. 2d 870, 121 Ed. Law Rep. 1217 (La. Ct. App. 4th Cir. 
1997), writ denied, 712 So. 2d 877 (La. 1998). 

Real estate owned by a school district that has not been used for two years for school purposes reverts to the 
then owner of the tract. Rouse v. Union Tp., 530 N.W.2d 714, 99 Ed. Law Rep. 591 (Iowa 1995). 

Rose v. Board of Directors of School Dist. No. 94 of Miami County, Kan., 162 Kan. 720, 179 P.2d 181 (1947). 
Strict construction of covenants and agreements restricting the free use of property, generally, see Am. Jur. 
2d, Covenants, Conditions, and Restrictions § 171. 

Knop v. Gardner Edgerton Unified School Dist. No. 231, 41 Kan. App. 2d 698, 205 P.3d 755, 243 Ed. Law 
Rep. 909 (2009). 

Cottrill v. Ranson, 200 W. Va. 691, 490 S.E.2d 778 (1997). 

Knop v. Gardner Edgerton Unified School Dist. No. 231, 41 Kan. App. 2d 698, 205 P.3d 755, 243 Ed. Law 
Rep. 909 (2009). 
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For the purpose of the use of school property, "school purposes" means any activity that is necessary for the proper maintenance 


and operation of a school under the present school system. | 


The use of a school building or a part of the building for the storage of some of the school district's personal property is a use 
of the school for school purposes within the meaning of a deed conveying the property to a school district subject to a clause 


providing for a reverter if the property is abandoned for school purposes.” However, the use of a building for adult education 
courses does not constitute the keeping of a school within the meaning of a deed providing for a reversion unless a school is 


kept in the building.” 


Observation: 


An indefinite, informal intent to use a building for a school at some unfixed future time does not neutralize the forfeiting effect 


of an actual failure to so use it for a long period.“ 
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1 Wilcox County School Dist. v. Sutton, 265 Ga. 720, 461 S.E.2d 868, 103 Ed. Law Rep. 853 (1995) (although 
a building on a dedicated parcel was to be demolished, the fact that the property continued to be part of the 
school campus meant it was still used for school purposes). 

2 Orleans Parish School Bd. v. City of New Orleans, 700 So. 2d 870, 121 Ed. Law Rep. 1217 (La. Ct. App. 
4th Cir. 1997), writ denied, 712 So. 2d 877 (La. 1998); Ballantyne v. Nedrose Public School Dist. No. 4, 
Ward County, 177 N.W.2d 551 (N.D. 1970). 


3 Withers v. Pulaski County Bd. of Ed., 415 S.W.2d 604 (Ky. 1967). 
4 Withers v. Pulaski County Bd. of Ed., 415 S.W.2d 604 (Ky. 1967). 
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A.L.R. Library 


Title to buildings when school lands revert for nonuse for school purposes, 28 A.L.R.2d 564 





Some courts hold that, in the absence of an express agreement or an express statutory provision, all buildings existing on lands 
conveyed for school purposes subject to reversion on the cessation of that use revert to the grantor with the land.! Other courts 
hold that the buildings do not revert with the land but belong to and are removable by the school authorities.” Although certain 
jurisdictions that allow the school district to remove the buildings see them as analogous to trade fixtures,° particular statutes 


may render the general rule of fixtures inapplicable to school buildings.* 


In some jurisdictions, there are special statutes applying either expressly to school lands and school buildings or to the buildings 
erected on lands owned by another which control the ownership and disposition of the buildings on land subject to reversion 


p . 5 
upon discontinuance of use for school purposes. 


Unless contrary to public policy or statute,° agreements relating to the disposition of school buildings on the termination of the 


estate in the land are binding and given effect.’ 
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Williams v. Kirby School Dist. No. 32, 207 Ark. 458, 181 S.W.2d 488 (1944); Board of School Trustees of 
Churchill County, Consol. School Dist. B v. Smith, 70 Nev. 423, 271 P.2d 394 (1954). 

Low v. Blakeney, 403 Ill. 156, 85 N.E.2d 741 (1949); Rose v. Board of Directors of School Dist. No. 94 
of Miami County, Kan., 162 Kan. 720, 179 P.2d 181 (1947); Dickerman v. Town of Pittsford, 116 Vt. 563, 
80 A.2d 529 (1951). 

Independent School Dist. No. 1 of Harper County v. Lenz, 1979 OK CIV APP 19, 595 P.2d 456 (Ct. App. 
Div. 2 1979). 

Dickenson v. Board of Trustees of Chico Independent School Dist., 204 S.W.2d 418 (Tex. Civ. App. Fort 
Worth 1947), writ refused. 

Blackert v. Dugosh, 12 Ill. 2d 171, 145 N.E.2d 606 (1957); Dvorak v. School Dist. Tp. of Dodge of Guthrie 
County, 237 Iowa 442, 22 N.W.2d 238 (1946); Cole v. Shockley, 309 Ky. 313, 217 S.W.2d 649 (1949). 
Spencer v. Board of Ed., School Dist. No. 6, Haworth, 1952 OK 257, 206 Okla. 657, 246 P.2d 333 (1952). 
A deed conveying land to a school district, which included a reversionary clause providing that "the 
said property, together with all improvements thereon shall be the absolute property of the grantor," was 
invalid since it would amount to a disposition of school property without the election required by statute. 
Independent School Dist. No. 7 v. Barnes, 71 Idaho 203, 228 P.2d 939, 28 A.L.R.2d 560 (1951). 

Milner v. New Edinburg School Dist., 211 Ark. 337, 200 S.W.2d 319 (1947); Lykins v. Wolfe County Bd. 
of Ed., 307 Ky. 24, 209 S.W.2d 717 (1948); Calhoun v. Hays, 155 Pa. Super. 519, 39 A.2d 307 (1944). 
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A.L.R. Library 


Use of school property for other than public school or religious purposes, 94 A.L.R.2d 1274 





School authorities may generally grant the use of school buildings for other than school uses, provided that the other use does 


not interfere with the primary use of the building for school purposes. ! The other uses may be allowed when they are only 


temporary, casual, and incidental and not a total diversion of the property from its intended use.” 


Some courts base a decision with regard to the appropriateness of a proposed use of school property on whether the school 
officials’ exercise of discretion was proper.” The possibility of damage to school property may be a valid reason for denying 


the use of a school building for a nonschool purpose.* 
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Montgomery v. Reorganized School Dist. No. 1, Dade County, 339 S.W.2d 831, 90 A.L.R.2d 1201 (Mo. 
1960); Hazleton Area School Dist. v. Zoning Hearing Bd. of Hazle Tp., 720 A.2d 220, 130 Ed. Law Rep. 839 
(Pa. Commw. Ct. 1998), order aff'd, 566 Pa. 180, 778 A.2d 1205, 156 Ed. Law Rep. 1136 (2001); Merryman 
v. School Dist. No. 16, 43 Wyo. 376, 5 P.2d 267, 86 A.L.R. 1181 (1931). 

Power to control use of school property, generally, see § 83. 

Ralph v. Orleans Parish School Bd., 158 La. 659, 104 So. 490 (1925); Simmons v. Board of Education of 
Crosby, 61 N.D. 212, 237 N.W. 700 (1931). 

School administrators could allow the sale of class rings on school premises when the salespeople were 
on the premises only about six times per year at the discretion of the school principals and were subject 
to conditions imposed by them. Givens Jewelers of Bossier, Inc. v. Rich, 313 So. 2d 913 (La. Ct. App. 2d 
Cir, 1975). 

Goodman v. Board of Ed. of San Francisco Unified School Dist., 48 Cal. App. 2d 731, 120 P.2d 665 (1st Dist. 
1941); Lloyd v. Grella, 83 N.Y.2d 537, 611 N.Y.S.2d 799, 634 N.E.2d 171, 90 Ed. Law Rep. 1202 (1994). 
Ellis v. Allen, 4 A.D.2d 343, 165 N.Y.S.2d 624 (3d Dep't 1957); Royse Independent School Dist. v. 
Reinhardt, 159 S.W. 1010 (Tex. Civ. App. Dallas 1913), writ refused, (Dec. 17, 1913); Merryman v. School 
Dist. No. 16, 43 Wyo. 376, 5 P.2d 267, 86 A.L.R. 1181 (1931). 
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West's Key Number Digest, Education#jiem121, 122 


Trial Strategy 


Interference with the Right to Free Exercise of Religion, 63 Am. Jur. Proof of Facts 3d 195 





A school building is not a public forum. ! Accordingly, the state may impose reasonable regulations concerning the time, place, 


and manner of speech on school property so long as those regulations are not based on the content of the speech.” A state is 
not under a duty to make school buildings available for public meetings, but once it has elected to do so, it may not arbitrarily 
discriminate between different individuals or groups seeking to use school facilities; statutes, regulations, or determinations of 
school authorities with regard to the use of the school that discriminate in this manner violate federal and state constitutional 


guarantees of free speech and peaceful assembly.” 


Since a school board's own advocacy was "government speech" exempt from the First Amendment, its advocacy on its website 
for the defeat of pending state legislation that would institute tax credits for private and parochial school tuition did not create 
a limited public forum by including links to other organizations' websites so as to prohibit it from excluding opposing points of 
view on the website where the district maintained complete control of its website, retaining the right and ability to exclude any 
link at any time, did not incorporate any material from the linked websites into its own, and disclaimed the contents of linked 
websites; it also did not create a limited public forum in its e-mail facility by including or attaching to some e-mail messages an 
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article written about the subject by an outside individual since the district selected the article on its own initiative, and the author 


did not have access to the e-mail facility." Similarly, schools exercised substantial control over messages conveyed by banners 
hung on schools' fences, and thus the government's control over the message factor strongly suggested that the banners were 
government speech, rather than private speech, as would support a finding that the removal of tutoring business banners did not 
violate the Free Speech Clause of First Amendment, where the schools controlled the design, typeface, and color of banners, 
dictated the information contained on the banner, regulated size and location of banners, required banners to include the school's 
initials and message "Partner in Excellence," and principals were required to approve every banner before it went on the fence, 
and the schools did not allow banners to list anything but the sponsor's name, contact information, and preexisting business 


lo go. However, the government speech doctrine, as would protect a county school district from scrutiny for a First Amendment 
free speech violation, did not apply to a district's adoption of policies, before a teachers' strike, prohibiting picketing on property 
owned or leased by the district, prohibiting strikers from coming on school grounds for any reason, and requiring advance 
approval for signs and banners at facilities owned or leased by the district; no reasonable observer would have misperceived the 


speech that the district sought to suppress, which favored the teachers' side in the strike, as a position taken by the district itself.° 


Public schools have a legitimate interest in regulating the conduct of their students with regard to distributing materials within 
the school building during the school day; accordingly, rules directed at avoiding congestion, tardiness, and littering may justify 


restrictions on when and where students may hand out literature or materials.’ A public school district may also lawfully prohibit 
outside groups from distributing materials that are not appropriate for distribution in a school setting with the aim of controlling 


student conduct in the schools.® 


An outside representative of a voluntary teacher employee association does not have a constitutional right to use school 


communication facilities when the school has not allowed similar organizations to use them.” Mailboxes assigned to school 
employees and fixed to the wall in school offices constituted "equipment" within the meaning of a state statute prohibiting the 


use of school district equipment for the purpose of urging the support or defeat of any ballot measure or candidate. 19 


A school district may not impose a requirement that acts as a prior restraint on free speech or free assembly such as by requiring 
that an organization requesting to use its facilities show it does not advocate the overthrow of the government by unlawful 


means. !! However, a board of education may require that an applicant seeking to use school property state that, to the best of its 
knowledge, the purpose for which it desires to use the school property is a legal one because the school board has both the right 


and the duty to determine in advance that school premises will not be used in contravention of the law. 12 A board of education 
may also deny the use of a school auditorium for a mass meeting when it appears reasonable to suppose that the proposed speaker 
will arouse so much organized opposition that the meeting will be picketed, pupils attending classes held at the same time will 


not pass the picket line, and the demonstration with the attending noises will interfere with the regular conduct of schoolwork. 13 


However, a rally may be permitted where there is no showing that it would disrupt the school. 14 Similarly, a county school 
district's policies were not reasonable restrictions of speech, as would be required to uphold the policies prohibiting picketing 
on property owned or leased by the district, prohibiting strikers from coming on school grounds for any reason, and requiring 
advance approval for signs and banners at facilities owned or leased by the district; there was no evidence that the sweeping 


policies were actually needed to prevent disruption of school operations. l 
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Footnotes 

1 Grattan v. Board of School Com'rs of Baltimore City, 805 F.2d 1160, 36 Ed. Law Rep. 56 (4th Cir. 1986); 
Texas State Teachers Ass'n v. Garland Independent School Dist., 777 F.2d 1046, 28 Ed. Law Rep. 1006 
(Sth Cir. 1985), judgment aff'd, 479 U.S. 801, 107 S. Ct. 41, 93 L. Ed. 2d 4, 34 Ed. Law Rep. 1004 (1986); 
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Good News/Good Sports Club v. School Dist. of City of Ladue, 28 F.3d 1501, 92 Ed. Law Rep. 1148 (8th 
Cir. 1994). 

First Amendment rights when speaking at a school board meeting, see § 69. 

As to what constitutes a public forum for First Amendment purposes, see Am. Jur. 2d, Constitutional Law 
§ 546. 

Grattan v. Board of School Com'rs of Baltimore City, 805 F.2d 1160, 36 Ed. Law Rep. 56 (4th Cir. 1986); 
Good News/Good Sports Club v. School Dist. of City of Ladue, 28 F.3d 1501, 92 Ed. Law Rep. 1148 (8th 
Cir. 1994). 

Assuming that locations covered by a county school district's policies, which policies were adopted before 
a teachers' strike, were nonpublic forums for First Amendment free speech purposes, those policies were 
not viewpoint neutral, as would be required to uphold policies prohibiting picketing on property owned or 
leased by the district, prohibiting strikers from coming on school grounds for any reason, and requiring 
advance approval for signs and banners at facilities owned or leased by the district; before the strike district 
sought specifically to restrict pro-union speech, and the restrictions were rescinded after the strike ended. 
Eagle Point Education Association/SOBC/OEA v. Jackson County School District No. 9, 880 F.3d 1097, 
351 Ed. Law Rep. 29 (9th Cir. 2018). 

A school district's policy barring a prospective senatorial candidate from circulating his nomination petition 
and other campaign materials on school grounds was content-neutral, and thus, did not violate the First 
Amendment. Kuna v. Illinois Bd. of Elections, 821 F. Supp. 2d 1060 (S.D. Ill. 2011). 

Limiting access to school facilities, such as those of a newsletter distributed in a school district, to entities 
closely associated with a school and subject to the principal's oversight is both reasonable and viewpoint- 
neutral precluding a finding of unlawful viewpoint discrimination under the First Amendment. Page v. 
Lexington County School Dist. One, 531 F.3d 275, 234 Ed. Law Rep. 538 (4th Cir. 2008). 

As to time, place, and manner restrictions on free speech, generally, see Am. Jur. 2d, Constitutional Law 
§§ 534, 535. 

Good News/Good Sports Club v. School Dist. of City of Ladue, 28 F.3d 1501, 92 Ed. Law Rep. 1148 (8th 
Cir. 1994); American Civil Liberties Union of Southern Cal. v. Board of Ed. of City of Los Angeles, 55 Cal. 
2d 167, 10 Cal. Rptr. 647, 359 P.2d 45, 94 A.L.R.2d 1259 (1961); Danskin v. San Diego Unified School 
Dist., 28 Cal. 2d 536, 171 P.2d 885 (1946). 

A school district program under which listed groups were allowed to send informational flyers home in 
students' backpacks up to once a week throughout the school year, but nonlisted groups were allowed 
to do so only at the beginning of the year, was not a facially invalid restriction on speech; the assistant 
superintendent who compiled the list exercised far less than unbridled discretion, given that the listed groups 
had longstanding ties to the community or strong reciprocal relationships with the district, and the list 
was compiled with input from various sources. Victory Through Jesus Sports Ministry Foundation v. Lee's 
Summit R-7 School Dist., 640 F.3d 329, 267 Ed. Law Rep. 466 (8th Cir. 2011). 

Page v. Lexington County School Dist. One, 531 F.3d 275, 234 Ed. Law Rep. 538 (4th Cir. 2008). 

Mech v. School Bd. of Palm Beach County, Fla., 806 F.3d 1070, 324 Ed. Law Rep. 146 (11th Cir. 2015). 
Eagle Point Education Association/SOBC/OEA v. Jackson County School District No. 9, 880 F.3d 1097, 
351 Ed. Law Rep. 29 (9th Cir. 2018). 

Leal v. Everett Public Schools, 88 F. Supp. 3d 1220, 321 Ed. Law Rep. 840 (W.D. Wash. 2015) (for purposes 
of a student's claim under the First Amendment alleging infringement of right to protected speech). 
Freedom from Religion Foundation, Inc. v. Orange County School Bd., 30 F. Supp. 3d 1358, 312 Ed. Law 
Rep. 261 (M.D. Fla. 2014), aff'd, 610 Fed. Appx. 844, 320 Ed. Law Rep. 688 (11th Cir. 2015). 

Texas State Teachers Ass'n v. Garland Independent School Dist., 777 F.2d 1046, 28 Ed. Law Rep. 1006 (Sth 
Cir. 1985), judgment aff'd, 479 U.S. 801, 107 S. Ct. 41, 93 L. Ed. 2d 4, 34 Ed. Law Rep. 1004 (1986). 

San Leandro Teachers Assn. v. Governing Bd. of San Leandro Unified School Dist., 46 Cal. 4th 822, 95 
Cal. Rptr. 3d 164, 209 P.3d 73, 245 Ed. Law Rep. 364 (2009). 

American Civil Liberties Union of Southern Cal. v. Board of Ed. of City of Los Angeles, 55 Cal. 2d 167, 
10 Cal. Rptr. 647, 359 P.2d 45, 94 A.L.R.2d 1259 (1961). 

Constitutional prohibition against prior restraint on speech, generally, see Am. Jur. 2d, Constitutional Law 
§ 472. 
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14 


15 


American Civil Liberties U. of So. Cal. v. Board of Education, 59 Cal. 2d 203, 28 Cal. Rptr. 700, 379 P.2d 
4 (1963). 

Payroll Guarantee Ass'n v. Board of Ed. of San Francisco Unified School Dist., 27 Cal. 2d 197, 163 P.2d 
433, 161 A.L.R. 1300 (1945). 

Local Organizing Committee, Denver Chapter, Million Man March v. Cook, 922 F. Supp. 1494, 109 Ed. 
Law Rep. 223 (D. Colo. 1996) (injunction allowing the rally granted). 

Eagle Point Education Association/SOBC/OEA v. Jackson County School District No. 9, 880 F.3d 1097, 
351 Ed. Law Rep. 29 (9th Cir. 2018). 
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A.L.R. Library 


Power of municipal corporation to lease or sublet property owned or leased by it, 47 A.L.R.3d 19 





In a number of jurisdictions, statutes expressly empower school boards or local authorities in control of land reserved for school 


purposes to execute leases of such land when it is not actually being used for school purposes. 1 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Patteson v. Johnson, 219 Neb. 852, 367 N.W.2d 123 (1985); Smilie v. Taft Stadium Bd. of Control, 1949 
OK 42, 201 Okla. 303, 205 P.2d 301 (1949); Hogan v. Greenfield, 58 Wyo. 13, 122 P.2d 850 (1942). 
Power to control use of school property, generally, see § 83. 
An agreement between a village and a school district, regarding the village's use of the district's outdoor 
recreational facilities located within the village's Tax Increment Allocation Redevelopment Act (TIF Act) 
district, was a license agreement executed pursuant to the TIF Act; the village and district found that it 
would substantially benefit property within the TIF district to provide public recreational facilities within 
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the redevelopment area, and the district granted the village a license to use the outdoor recreational facilities, 
in exchange for which village agreed to pay the district a percentage of the "total annual amount due," 
which was a percentage of the "tax increment revenues." Board of Educ. of Gardner-South Wilmington High 
School Dist. 73 v. Village of Gardner, 2014 IL App (3d) 130364, 387 Ill. Dec. 145, 22 N.E.3d 27, 312 Ed. 
Law Rep. 421 (App. Ct. 3d Dist. 2014). 
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A.L.R. Library 


Validity, Construction, and Application of Equal Access Act (20 U.S.C.A. ss 4071-4074), 174 A.L.R. Fed. 407 





The Federal Equal Access Act! provides in part that it is unlawful for any public secondary school which receives federal 
financial assistance and which has a limited open forum to deny equal access or a fair opportunity to, or discriminate against, 
any students who wish to conduct a meeting within that limited open forum on the basis of the religious, political, philosophical, 


or other content of the speech at such meetings.” The Act prevents a school's unreasonable limitation on the conduct of a club 
to the extent an attempt is made to justify the limitation with reference to the expressive content of the regulated conduct.> 
The Equal Access Act is applicable only to secondary schools, not to elementary schools.* While there is authority that it 
applies only to voluntary meetings of clubs, not to announcements and the like, it has also been said that the Act extends to 


all opportunities afforded student clubs in public secondary schools, although it refers solely to meetings.° Therefore, a school 
board's denial of recognition to a proposed student club based on the content of the club's planned meetings violates the Act 
even though club members could still meet informally if desired since important benefits of recognition—including access to 


the premises for formal meetings, posting of flyers, and access to the school's public address system—were denied.’ 
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Observation: 


Content neutrality for purposes of the Equal Access Act is identical to content neutrality for First Amendment claims.® 
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Footnotes 

1 20 U.S.C.A. §§ 4071 to 4074. 

2 20 U.S.C.A. § 4071 (a). 

Limited open forum, generally, see § 98. 
Fair opportunity, see § 101. 
Equal Access Act and religious conduct, see § 418. 

3 Truth v. Kent School Dist., 542 F.3d 634 (9th Cir. 2008) (overruled on other grounds by, Los Angeles County, 
Cal. v. Humphries, 562 U.S. 29, 131 S. Ct. 447, 178 L. Ed. 2d 460 (2010)). 

4 American Humanist Association, Inc. v. Douglas County School District RE-1, 859 F.3d 1243, 344 Ed. Law 
Rep. 69 (10th Cir. 2017) (under Colorado law; holding that the Act applied to any public secondary school, 
which, under state law, included only public middle, junior, or high schools); Herdahl v. Pontotoc County 
School Dist., 933 F. Supp. 582, 112 Ed. Law Rep. 131 (N.D. Miss. 1996). 

5 Herdahl v. Pontotoc County School Dist., 933 F. Supp. 582, 112 Ed. Law Rep. 131 (N.D. Miss. 1996). 

6 Krestan v. Deer Valley Unified School District No. 97, of Maricopa County, 561 F. Supp. 2d 1078, 235 Ed. 
Law Rep. 361 (D. Ariz. 2008). 

7 Colin ex rel. Colin v. Orange Unified School Dist., 83 F. Supp. 2d 1135, 142 Ed. Law Rep. 138, 174 A.L.R. 


Fed. 691 (C.D. Cal. 2000). 
A genuine issue of material fact existed whether school official's motivation in removing posters placed by 
a conservative student club—which included a website address for a national organization of high school 
conservative clubs which, in turn, contained a link to another website hosting graphic video footage of 
hostage beheadings in Iraq and Afghanistan—was based on the school's alleged objection to the club's 
conservative message or to a purported objection to the graphic footage precluding summary judgment for 
the school in a case based on allegations that students were denied a fair opportunity to conduct a meeting 
of their club in violation of the Equal Access Act. Bowler v. Town of Hudson, 514 F. Supp. 2d 168, 225 Ed. 
Law Rep. 837 (D. Mass. 2007), on reconsideration in part, 2007 WL 9797643 (D. Mass. 2007). 

8 Alpha Delta Chi-Delta Chapter v. Reed, 648 F.3d 790, 270 Ed. Law Rep. 507 (9th Cir. 2011). 
First Amendment issues in regard to school buildings, generally, see § 95. 
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The Equal Access Act applies where the school provides a limited open forum.! A public secondary school has a limited open 
forum whenever such school grants an offering to or opportunity for one or more noncurriculum related student groups to meet 


on school premises during noninstructional time.” 


The term "noninstructional time" means time set aside by the school before actual classroom instruction begins or after actual 
classroom instruction ends.° This includes time prior to school* and lunch periods if other groups meet during that time? but 


ends with the end of the school year.° 


A public secondary school's obligations under the Equal Access Act are triggered even if the school only permits one 
noncurriculum related group to meet; once triggered, the Act forbids a school from prohibiting other groups based on the content 
of their speech from having equal access to meet on school premises.’ For example, a school district may not prohibit the use of 
a high school gymnasium by a nonschool-sponsored student group that seeks to conduct a public antinuclear exposition when 
the district has created a limited open forum by previously permitting the use of the gym for a volleyball marathon.® A school 
district also violated the Equal Access Act by providing a noncurriculum related student group that planned social activities 
designed to foster a sense of positive school spirit and pride greater access to communication avenues than it provided to a 
noncurriculum related student organization that promoted tolerance and respect for students and faculty through education and 


activities relevant to gay issues.” 
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A school may establish a limited public forum for First Amendment purposes without, at the same time, creating a "limited 
open forum" under the Equal Access Act; however, it may do so only if the permissible and limited subject matter of the limited 


public forum does not go beyond curriculum related student groups. 1Y 
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Footnotes 

1 § 97. 

2 20 U.S.C.A. § 4071(b). 
Noncurriculum related student groups, generally, see § 99. 

3 20 U.S.C.A. § 4072(4). 

4 Boyd County High School Gay Straight Alliance v. Board of Educ. of Boyd County, KY, 258 F. Supp. 2d 
667, 177 Ed. Law Rep. 211 (E.D. Ky. 2003). 

5 Ceniceros By and Through Risser v. Board of Trustees of the San Diego Unified School Dist., 106 F.3d 878, 
116 Ed. Law Rep. 82 (9th Cir. 1997). 

6 East High Gay/Straight Alliance v. Board of Educ. of Salt Lake City School Dist., 81 F. Supp. 2d 1166, 141 
Ed. Law Rep. 776 (D. Utah 1999). 

7 Straights and Gays for Equality v. Osseo Area Schools-District No. 279, 540 F.3d 911, 236 Ed. Law Rep. 
173 (8th Cir. 2008). 

8 Student Coalition for Peace v. Lower Merion School Dist. Bd. of School Directors, 776 F.2d 431, 28 Ed. 
Law Rep. 388 (3d Cir. 1985). 

9 Straights and Gays for Equality v. Osseo Area Schools-District No. 279, 540 F.3d 911, 236 Ed. Law Rep. 
173 (8th Cir. 2008). 

10 East High Gay/Straight Alliance v. Board of Educ. of Salt Lake City School Dist., 81 F. Supp. 2d 1166, 141 
Ed. Law Rep. 776 (D. Utah 1999). 
As to restrictions on speech in limited public forums, see Am. Jur. 2d, Constitutional Law § 542. 
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Although it is the essential ingredient in determining whether a school has created a "limited open forum" within the meaning 


of the Equal Access Act, Congress did not define the term "noncurriculum related student group" in the Act.! The Supreme 
Court has ruled in this context that a student group is "noncurriculum related" if the group does not directly relate to the body 
of courses offered by the school, in the sense that (1) the subject matter of the group is actually taught or will soon be taught in 
a regularly offered course, (2) the subject matter of the group concerns the body of courses as a whole, (3) participation in the 


group is required for a particular course, or (4) participation in the group results in academic credit.? 


Examples of "noncurriculum related" student groups include— 


— a "Subsurfers" club which teaches skin diving and scuba diving.” 
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— a surf club.* 
— an African American club.’ 


— chess clubs. 


— a "Peer Advocates" service group that works with special education classes.” 


— a key club which is a community service organization. 


— a "Gay-Straight Alliance" club? even though some overlap may exist between club members' planned discussions and 


material covered in some courses in the sex education curriculum where planned meetings concerning homophobia and 


tolerance were not directly related to the curriculum. “n 


— junior and senior executive councils having the purposes of making prom preparations, selecting class rings, and planning 


the senior trip, talent show, and senior t-shirts since none of those purposes was even remotely related to the curriculum. |! 


— a drama club where the subject matter was not actually taught and would not soon be taught in any regularly offered course 


at a high school. 
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A curriculum related student group is one that is related to the whole body of the course of instruction at a particular school, but 


such a group need not be identical to a class taught at the school.! Curriculum related student groups need not serve merely as 
an extension of the classroom experience to avoid triggering the Equal Access Act; members of a curriculum related group may 


socialize, raise funds, and even assist others as part of their group activities without altering the group's status under the Act 
On the other hand, the circle of student groups considered curriculum related is relatively small and does not include anything 
remotely related to abstract educational goals; instead, the definition is intended to provide a low threshold for triggering the 


Act's requirements.° 


A school's student government will generally relate directly to the curriculum, and the existence of such a group at a school will 
not trigger the Equal Access Act's obligations concerning access to noncurriculum related student groupsto the extent that the 
student government addresses concerns, solicits opinions, and formulates proposals pertaining to the body of courses offered 


by the school. Similarly, a French Club is curriculum related if the school offers French courses.” The Future Business Leaders 


of America and the National Honor Society are curriculum related.° 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 East High Gay/Straight Alliance v. Board of Educ. of Salt Lake City School Dist., 30 F. Supp. 2d 1356, 131 
Ed. Law Rep. 1008 (D. Utah 1998). 


WESTLAW 


§ 100. Definition and examples of curriculum related..., 67B Am. Jur. 2d... 


2 East High Gay/Straight Alliance v. Board of Educ. of Salt Lake City School Dist., 81 F. Supp. 2d 1166, 141 
Ed. Law Rep. 776 (D. Utah 1999). 

3 Straights and Gays for Equality v. Osseo Area Schools-District No. 279, 540 F.3d 911, 236 Ed. Law Rep. 
173 (8th Cir. 2008). 

4 Board of Educ. of Westside Community Schools v. Mergens By and Through Mergens, 496 U.S. 226, 110 
S. Ct. 2356, 110 L. Ed. 2d 191, 60 Ed. Law Rep. 320 (1990). 

5 Pope by Pope v. East Brunswick Bd. of Educ., 12 F.3d 1244, 88 Ed. Law Rep. 552 (3d Cir. 1993). 

6 Fast High Gay/Straight Alliance v. Board of Educ. of Salt Lake City School Dist., 30 F. Supp. 2d 1356, 131 


Ed. Law Rep. 1008 (D. Utah 1998). 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 101. Fair opportunity to students under Equal Access Act, 67B Am. Jur. 2d Schools §... 


67B Am. Jur. 2d Schools § 101 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
V. School Property and Buildings 


C. Use for Other Than School or Religious Purposes 


2. Equal Access Act 


§ 101. Fair opportunity to students under Equal Access Act 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education(ji=x124 





Schools are deemed to offer a fair opportunity to students who wish to conduct a meeting within its limited open forum! if 
such school uniformly provides that: 


e the meeting is voluntary and student-initiated” 


e there is no sponsorship of the meeting by the school, the government, or its agents or employees? 


e employees or agents of the school or government are present at religious meetings only in a nonparticipatory capacity* 

e the meeting does not materially and substantially interfere with the orderly conduct of educational activities within the school” 
e nonschool persons may not direct, conduct, control, or regularly attend activities of student groups° 

The portion of the Equal Access Act described above requires that student groups wishing to invite nonstudents onto school 


property be protected if the school's limited open forum encompasses nonstudent participation in student events so long as those 
nonstudents do not direct, conduct, control, or regularly attend those activities, but the school is not required to permit outsiders 


to use its facilities or even permit student groups to invite outsiders to its activities indiscriminately. ’ 
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Observation: 


Both "equal access" and a "fair opportunity" must be provided to secondary students under the Equal Access Act where it applies; 
the "fair opportunity" criteria do not address the school's affirmative obligations with regard to equal access and discrimination but 


circumscribe what the school may do.® 
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20 U.S.C.A. § 4071(c)(4). 
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Law Rep. 388 (3d Cir. 1985). 

8 Prince v. Jacoby, 303 F.3d 1074, 169 Ed. Law Rep. 85 (9th Cir. 2002) (rejected on other grounds by, Donovan 
ex rel. Donovan v. Punxsutawney Area School Bd., 336 F.3d 211, 179 Ed. Law Rep. 48 (3d Cir. 2003)). 


TNA Nn sb 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 102. Rights or functions not affected by Equal Access Act, 67B Am. Jur. 2d Schools... 


67B Am. Jur. 2d Schools § 102 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
V. School Property and Buildings 


C. Use for Other Than School or Religious Purposes 


2. Equal Access Act 


§ 102. Rights or functions not affected by Equal Access Act 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education(jiem124, 126 





Nothing in the Equal Access Act may be construed to authorize the United States or any state or political subdivision thereof— 


— to influence the form or content of any prayer or other religious activity. ! 
— to require any person to participate in prayer or other religious activity.” 


— to expend public funds beyond the incidental cost of providing the space for student-initiated meetings.” 
— to compel any school agent or employee to attend a school meeting if the content of the speech at the meeting is contrary 
to the beliefs of the agent or employee.* 


— to sanction meetings that are otherwise unlawful.’ 


— to limit the rights of groups of students which are not of a specified numerical size.° 


— to abridge the constitutional rights of any person.’ 
Notwithstanding the availability of any other remedy under the Constitution or the laws of the United States, nothing in the Act 


may be construed to authorize the United States to deny or withhold federal financial assistance to any school. 
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The Act also does not limit the authority of the school, its agents or employees, to maintain order and discipline on school 


premises, to protect the well-being of students and faculty, and to assure that attendance of students at meetings is voluntary.” 
However, a school may not deny equal access to a student group because student and community opposition to the group 
substantially interferes with the school's ability to maintain order and discipline even though equal access is not required if the 


student group itself substantially interferes with the school's ability in that regard. 10 The "well-being exception" also does not 
support a school board's reliance on its abstinence-only policy as a ground for denying equal access and recognition to a student 


group having the mission of promoting tolerance towards individuals of homosexual identity. !! 
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667, 177 Ed. Law Rep. 211 (E.D. Ky. 2003). 
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Am. Jur. Pleading and Practice Forms, Schools § 19 (Complaint in federal district cour-—Under Federal Equal Access Act 
—Against county school board—For declaratory and injunctive relief, and nominal damages—Denial of recognition of 


proposed noncurriculum related student group and access of group to high school meeting facility) 





The language of the Equal Access Act is plainly mandatory rather that precatory and therefore creates judicially enforceable 
obligations which may be asserted by a private cause of action such as for an injunction ordering a school board to permit an 


organization to use school property for the club's purpose. | Members of a student group are entitled to a preliminary injunction, 
by establishing a substantial likelihood of prevailing on the merits of their claim that a high school violated their rights under 
the Equal Access Act by denying them the same access to school facilities given to other noncurriculum related student groups, 
where the stay equities are in their favor, and allowing the group to meet or have equal access to school facilities would neither 
materially or substantially interfere with the school officials' retained authority under the Act. Rights conferred by the section 
of the Equal Access Act prohibiting denial of equal access or a fair opportunity to, or discrimination against, any students of a 
secondary school that received public funding who wished to conduct a meeting on the basis of religious, political, philosophical, 
or other content of the speech could be enforced by a private right of action under § 1983, where the Act did not contain any 


WESTLAW 


§ 103. Actions under Equal Access Act, 67B Am. Jur. 2d Schools § 103 


mechanism for the enforcement of its provisions, § 1983 filled a procedural void, a statute imposed a binding obligation on the 


states, and the right protected by statute was not so vague and amorphous that its enforcement would strain judicial competence.’ 


An alleged denial to a gay rights advocacy group of benefits normally provided to approved student clubs, including allowing 
approved groups to meet on school property without compliance with the board's facilities use policy, to have their finances 
accounted for through and by the school, to appear in the school's yearbook, to use school resources and equipment for meetings, 
and to have a board employee or sponsor appointed by the principal to assist the club, was sufficient to demonstrate a concrete 
injury, as required to confer standing on the gay rights group and its members, in an action against a school board, challenging 
the board's failure to officially recognize the group as a student club, in violation of the First Amendment and the Equal Access 


Act.4 Similarly, an unincorporated, voluntary association of students at a high school, which was founded out of concern for 
student safety in the wake of several violent episodes against students that were allegedly tinged with overtones of animosity 
towards homosexuals, had standing to bring an action under the Equal Access Act against a school board on behalf of its 
members, following the principal's refusal to grant the association official recognition as a school club and access to the school 
on an equal basis with other noncurricular student groups since its members would have standing, the claims were germane to 


the association's purpose, and the suit did not require the participation of individual members.’ Finally, a student who sought 
and was denied official recognition of a student association may meet the requirements for permissive joinder in a suit brought 
by the association and another one of its members where that student's claim arose out the same series of occurrences and the 


issues are identical. 


Practice Tip: 


The Equal Access Act is a remedial statute and, as such, should be broadly construed to accomplish its remedial objective.” 





A high school student association promoting sexual orientation tolerance and equality may demonstrate a reasonable need for 
the issuance of a protective order prohibiting the discovery of the sexual orientation of any club participant, the names of 
anonymous participants, and participants' personal lives outside the school since that information was not necessary or even 


relevant to deciding the association's rights under the Act? 
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The constitutions and statutes of the various states provide for the creation of school funds, a class of public funds used for the 


promotion and maintenance of public school systems. | 


The financial needs of a state's public school system may fall exclusively within the province of a state legislature,” in that the 
legislature usually is constitutionally required to make suitable provisions for financing the educational interests of the state,” 
in some instances as a priority over all other state obligations except payment of the state debt.“ Failure to comply with this 


mandate is a violation of the state's constitutional mandate for suitable provision of access to public education.’ A state's school 
finance system may not violate the provision of the state's constitution requiring the legislature to make suitable provision for an 
efficient system of public free schools if the legislature's choices are informed by guiding rules and principles properly related 
to public education, that is, if the choices are not arbitrary. A state's affirmative paramount duty to make ample provision for 


funding the basic program of education must be accomplished by means of dependable and regular tax sources.” 


In view of a state constitution's provisions on the subject, all aspects of the public school finance system are subject to strict 
scrutiny, and statutes establishing the school financing system are not entitled to any presumption of validity merely because 


education is a fundamental right, and citizens are entitled to equal protection under the state constitution.® 


A referendum that permits the voters in a district to reject taxes or levies necessary to fund a constitutionally adequate school 
system in the district conflicts with a state's constitutional requirement for the state's legislature to maintain the school system 


and to devise the state and local tax system that will secure it 
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A state constitution that requires that the legislature is to enact laws providing for the establishment and maintenance of a 
general and uniform public school system! does not impose any responsibility on the school districts to fund education although 
the legislature may rely on the school districts to achieve this end. Although a state may delegate its obligation to provide 
a constitutionally adequate public education to local school districts,” it may not do so in a form that results in unreasonable 


and inequitable tax burdens.* 


Delegation may be improper under the particular mandates of the state's constitution.” It has been said that, under certain state 
constitutional provisions, it is the legislature's role to determine what is a "proper" education, and school districts do not have 
the authority to determine what level of funding is required.° On the other hand, some constitutions implement the principle that 
allowing a district to raise and disburse its own funds enables it to determine its own educational policy, free from restrictions 
imposed by the state or any other entity, thus enabling district residents to tailor educational policy to meet the needs of the 


individual districts. ’ 





Observation: 


Despite the delegation, the ultimate responsibility for the appropriation and apportionment of school funds remains with the state.® 
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State constitutions may expressly provide that units of local governments with financial responsibility for public education may 


provide additional funding to supplement the educational programs provided by the state. ! 


In many localities, local property taxes may be used as a part of the funding for public education.” However, in other jurisdictions, 
property taxes may no longer be the primary means of providing finances for a thorough and efficient system of schools 


throughout the state as required by a state's constitution.” 


In some jurisdictions, so long as the efficiency of the public education system is maintained, it is constitutional for the school 


districts to supplement their programs with locally raised funds* even if those funds are not matched by state dollars and are not 
subject to statewide recapture; however, the amount of supplementation may not become so great that it, in effect, destroys the 


efficiency of the entire system.” A statutory school funding formula that envisions a combination of state and local funds, with 
state funds provided disproportionately to those schools with fewer local resources, has a rational basis for equal protection 


purposes.° 


A state's constitution providing for the financing of the state's school systems through the levying of local ad valorem taxes 
establishes the exclusive financing method such that each school system in the state is prohibited from receiving funds from 


any local tax source other than ad valorem taxes.’ 
In addition to using districts to supplement a state's school funding, a state may also constitutionally cap school districts’ ability 


to raise extra money by levying additional property taxes; such a cap is not facially unconstitutional under the First Amendment 
Free Speech Clause, on the ground that spending on education is never harmful and there is thus no legitimate reason to ever 
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restrict education expenditures, where the cap maintains a reasonably equitable distribution of education funding throughout 


the state, and there is nothing irrational in the state's goal of equity in educational funding.® 
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Under the provisions of some state constitutions, states are required to distribute amounts collected from particular classes of 
penalties to the schools. Even when a forfeiture provision is civil, a forfeiture that arises out of violations of the penal statutes 


is a penalty for the purposes of such a constitutional provision.” In determining whether a particular payment is a penalty for 
purposes of state constitutional provisions that require all clear proceeds of penalties, forfeitures, and fines to go to the school 
fund, the label attached to the money is not controlling; instead, the determinative or critical question is whether the alleged 
civil penalty is punitive or remedial in nature or, put another way, whether the penalty mandated for violation of the statute 
is imposed as punishment to deter noncompliance or to measure the damages accruing to an individual or class of individuals 


resulting from the breach.” 
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While accepting in-kind services may be allowed in situations such as where one state's students are educated in another state,! 
a charter school act may require the disbursement of money to charter schools; thus, a board of education may not choose to 


fund charter schools by providing services in lieu of cash disbursements.” 
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A statute requiring that the directors of school districts designate a bank for receiving deposits of its funds, and providing that 
the clerks of the districts shall not be liable for any money lost by the bank's failure, does not make unlawful the deposit of 


school funds in a bank not so designated. ! 


A school code may authorize and limit interfund transfers by school districts.” 
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Subject to any constitutional requirement, a legislature has plenary power to craft the school funding formula, ! and the state 
may apportion its public school fund in any manner that is not unreasonable, discriminatory, or in contravention of the state 


constitution.” 


A legislature's power to appropriate money for schools is not confined to the appropriation of public funds raised by general 
taxation; it may have the right to control the funds raised in the separate districts by local taxation and may appropriate them 


without the consent of the local bodies, even though in doing so some of the funds raised by taxation in one district are diverted 


to the use of other districts.° 


A legislature's obligation to appropriate sufficient funds to a local board of education to meet a statutory minimum expenditure 
requirement is not met if the appropriation is sufficient to meet the minimum requirement but insufficient for other mandated 


programs. j 


Appropriations statutes that provide differing methods of calculating the amount to be appropriated to school funds are not 


conflicting when one is mandatory and the other involves discretionary appropriations.” 


Although a lawsuit may not be based on an allegation that the legislature is not providing enough funding for special education, 


where how much money to collect and how to spend it are matters entrusted to the legislature, not the judiciary,° another court 
has asserted the power to redress the state's failure to fund an education system capable of meeting state constitutional standards 
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but leaves the determination whether to require funding in excess of the level deemed adequate to meet state standards to the 


le gislature.’ 


A state's formula for allocating special education funding to school districts does not deny special needs students' access to 


educational opportunities in violation of the federal Rehabilitation Act of 1973 8 or the Americans with Disabilities Act of 1 990,” 


where the decisions as to what services to provide students were never made based on funding availability. !° 
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42 U.S.C.A. § 12132 

Discussed in Am. Jur. 2d, NTS, Americans with Disabilities Act Analysis and Implications §§ 1 et seq. 
CG v. Pennsylvania Dept. of Educ., 888 F. Supp. 2d 534, 289 Ed. Law Rep. 178 (M.D. Pa. 2012), aff'd, 734 
F.3d 229, 298 Ed. Law Rep. 120 (3d Cir. 2013). 
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Funds received from the federal government are held in the state treasury subject to the dictates of federal law and are not 
"state revenue" within the meaning of a constitutional provision requiring that the public school finance system allocate at least 


25% of state revenue for the support of public schools. ! Similarly, federal payments in lieu of taxes are not subject to a state's 


general apportionment statute.” 
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A reduction of funding to school districts, challenged as violating equal protection, may be subject to rational basis analysis 


rather than the strict scrutiny standard. ! However, when public education has a constitutionally preferred status in a state,” 
expenditures for public education may not be reduced in the absence of a compelling factual record to demonstrate the necessity 
for doing so under a governor's statutory authority to reduce spending when it appears that actual revenues will not meet 


revenue estimates.” Similarly, money required to be paid to local school districts under a "maintenance of support clause" of a 
state's constitution are "funds constitutionally dedicated for specific purposes" within the meaning of a constitutional provision 
governing the reduction of expenditures authorized by appropriations by executive order and are therefore not subject to such 
a reduction when the funding at issue is dedicated for the purpose of fulfilling the state's obligation to support state-mandated 


activities and services.* 


CUMULATIVE SUPPLEMENT 
Cases: 


The audit used by the State Board of Education when demanding repayment of improper state aid payments to schools must be 
performed by auditors approved by the State Auditor and Inspector. 70 Okla. Stat. Ann. § 18-118. Independent School District 
# 52 of Oklahoma County v. Hofmeister, 2020 OK 56, 473 P.3d 475 (Okla. 2020), as corrected, (July 1, 2020). 
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Under some state constitutions, the legislature must set educational standards and provide an amount of funding equal to what 
it determines is necessary to meet those standards. ! Although the legislature may rely on the budget projections of local school 
boards when making appropriations to the boards,” its authority in this regard may be limited and must be exercised in conformity 


with the state constitution.° 


The legislature, or a state agency or locality to which its power has been delegated,“ may not deny a request for an appropriation 
for a mandatory program based on the district's fiscal inability to pay for the program; it may, however, reduce the amount to 
that reasonably necessary to accomplish that purpose, taking into consideration, along with the educational needs of the district, 


its financial condition.” 
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By one view, the legislature must provide for a uniform distribution of school funds! or equitable funding.” Also, linking state 


funding to achievement of standards may violate a constitutional provision for a thorough and efficient system of education.* 


On the other hand, it is frequently held that the equal educational opportunities or other relevant clause of a state constitution 
does not require substantially equal funding or educational advantages in all school districts but merely requires that all children 


have an opportunity to receive a sound basic education.* Under this view, the use of an ad valorem method for the distribution of 
residual sales tax to multiple school districts within a single county does not implicate the equal opportunities or equal protection 
provisions of a state constitution despite the contention that it results in the provision of superior resources to some school 


districts at the expense of others.” Similarly, the removal of local property tax revenues as the primary source of school funding 
does not require funding for educational opportunity for different districts to "approach equality" so long as all students are 


receiving the minimum education required by the law.° 
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A.L.R. Library 
Validity of Public School Funding Systems, 110 A.L.R.5th 293 


Law Reviews and Other Periodicals 


Reynolds, Full State Funding of Education as a State Constitutional Imperative, 60 Hastings L.J. 749 (2009) 





There is authority that a state system of financing schools may not itself create disparities! and that a legislature's failure 


to provide adequate funding to all districts is an unconstitutional violation of a thorough and efficient schools requirement.” 
However, it has elsewhere been held that whereas a state must provide school districts substantially equal access to funding to 
meet legislatively defined minimum standards, a constitutional requirement for a thorough and efficient system of education 


does not require equality of access to revenue.’ Thus, a state's system of financing public education, under which children in 
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poorer school districts allegedly did not receive as well funded an education as children from wealthier districts, did not violate 


a state constitution's education clause.* 


A state funding scheme, which provided less money per pupil to larger schools and all schools in cities, violated a state equal 
protection clause and a constitutional requirement for uniformity. However, it has also been recognized that a disparity in 
funding may represent a legislative effort to strike a balance between the competing considerations of educational equality 
and local control and is not so irrational as to offend the equal protection clause in state constitutions.° A state constitution 
that expressly provides that units of local governments may provide additional funding to supplement educational programs 
provided by the state’ precludes the possibility of providing exactly equal educational opportunities throughout the state.* It has 


also been held that a state constitutional mandate of a thorough and efficient system of common schools throughout the state 


does not require imposing spending ceilings on more affluent school districts.” Likewise, under a "financial efficiency" standard 
of a state's constitution requirement to provide for the support and maintenance of an efficient system of public free schools, 
the state's duty to provide equal access to funding applies only to the amounts necessary to provide for a general diffusion 
of knowledge, and, once the system provides for a general diffusion of knowledge, the legislature may, so long as efficiency 
is maintained, authorize local school districts to supplement their educational resources if local property owners approve an 


additional local property tax. 1 
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Footnotes 

1 Roosevelt Elementary School Dist. No. 66 v. Bishop, 179 Ariz. 233, 877 P.2d 806, 93 Ed. Law Rep. 330 
(1994). 

2 DeRolph v. State, 78 Ohio St. 3d 193, 1997-Ohio-84, 677 N.E.2d 733, 116 Ed. Law Rep. 1140 (1997), 


opinion clarified, 78 Ohio St. 3d 419, 1997-Ohio-87, 678 N.E.2d 886 (1997) and order clarified, 83 Ohio 
St. 3d 1212, 1998-Ohio-301, 699 N.E.2d 518, 129 Ed. Law Rep. 452 (1998). 

3 Edgewood Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law Rep. 1310 (Tex. 1995), as 
modified, (Feb. 16, 1995). 
As to equal protection concerns affecting the system of taxation for schools, see § 54. 


4 City of Pawtucket v. Sundlun, 662 A.2d 40, 102 Ed. Law Rep. 235 (R.I. 1995). 

5 Campbell County School Dist. v. State, 907 P.2d 1238, 105 Ed. Law Rep. 771 (Wyo. 1995), as clarified on 
denial of reh'g, (Dec. 6, 1995). 

6 Committee for Educational Rights v. Edgar, 174 Il. 2d 1, 220 Ill. Dec. 166, 672 N.E.2d 1178, 114 Ed. Law 


Rep. 576 (1996); Reform Educational Financing Inequities Today (R.E.F.I.T.) v. Cuomo, 86 N.Y.2d 279, 
631 N.Y.S.2d 551, 655 N.E.2d 647, 103 Ed. Law Rep. 1144 (1995). 

§ 106. 

Leandro v. State, 346 N.C. 336, 488 S.E.2d 249, 120 Ed. Law Rep. 304 (1997). 

DeRolph v. State, 78 Ohio St. 3d 193, 1997-Ohio-84, 677 N.E.2d 733, 116 Ed. Law Rep. 1140 (1997), 
opinion clarified, 78 Ohio St. 3d 419, 1997-Ohio-87, 678 N.E.2d 886 (1997) and order clarified, 83 Ohio 
St. 3d 1212, 1998-Ohio-301, 699 N.E.2d 518, 129 Ed. Law Rep. 452 (1998). 





10 Morath v. The Texas Taxpayer and Student Fairness Coalition, 490 S.W.3d 826, 332 Ed. Law Rep. 1117 
(Tex. 2016). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 116. Judicial role in public education appropriation decisions, 67B Am. Jur. 2d... 


67B Am. Jur. 2d Schools § 116 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
VI. School Funds and Expenditures 


B. Allocation, Apportionment, and Use of Funds 


2. Standard for Apportionment or Distribution 


§ 116. Judicial role in public education appropriation decisions 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Education#jrm213, 214, 219, 226 to 228, 250 


Law Reviews and Other Periodicals 


Chia and Seo, A Battle of the Branches: The Separation of Powers Doctrine in State Education Funding Suits, 41 Colum. 
J.L. & Soc. Probs. 125 (2007) 





Judicial involvement in public education appropriation decisions is viewed as an absolute last resort. ! However, whether the 
public school system is constitutional, under the provision of the state constitution requiring the legislature to make suitable 


provision for an efficient system of public free schools, is ultimately a question of law. Nonetheless, under the provision of a 
state's constitution requiring the legislature to make suitable provision for an efficient system of public free schools, the lens 
through which the state's highest court views challenges maintains a default position of deference to the legislature, which is the 


political branch responsible for establishing a constitutionally compliant system.” Thus, under a very deferential arbitrariness 
standard for challenges under the provision of a state's constitution requiring the legislature to make suitable provision for an 
efficient system of public free schools, the state's highest court must not substitute its policy preferences for the legislature's, 
but must instead examine the legislature's choices carefully to determine whether those choices meet the requirements of the 


state's constitution.* 
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It has been recognized that there is more than one constitutionally permissible method of solving problems associated with 
school funding uniformity or equity requirements, and within the limits of rationality, a legislature's efforts to tackle those 


problems are entitled to judicial respect.> However, where the state has the burden to show that remedial legislation meets 
concerns raised in prior litigation, the court will not defer to the legislature's solution merely because experts were involved 
in the formulation of the funding levels when their opinions did not comply with the prior judicial directives requiring that the 


state conduct a study of the special educational needs of certain districts and determine the costs associated with implementing 


the necessary programs.” 


Observation: 


Concern that a failure to extend statewide a federal court order requiring that a state increase its funding of the English Language 
Learners (ELL) programs in one school district, to comply with the Equal Educational Opportunities Act requirement of taking 


appropriate action to overcome language barriers,® would violate the state's constitutional requirement of a general and uniform 


public school system does not provide a valid basis for a statewide federal injunction requiring increased funding for ELL programs 


since that concern is a matter of state law to be addressed by state authorities.” 





A claim by school districts, individuals, and public-education interest groups that the state's system of funding public education 
violated the state constitution's education clause, which provided for the "maintenance and support of a thorough and efficient 
system of public education," was a justiciable claim since the education clause did not imply that the legislature exclusively 
could grade its efforts at following the clause without judicial recourse, and it was feasible for a court to give meaning and 


force to the constitutional mandate. 10 
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1 Campbell County School Dist. v. State, 2008 WY 2, 181 P.3d 43, 232 Ed. Law Rep. 394 (Wyo. 2008). 

2 Morath v. The Texas Taxpayer and Student Fairness Coalition, 490 S.W.3d 826, 332 Ed. Law Rep. 1117 
(Tex. 2016). 

3 Morath v. The Texas Taxpayer and Student Fairness Coalition, 490 S.W.3d 826, 332 Ed. Law Rep. 1117 
(Tex. 2016). 

4 Morath v. The Texas Taxpayer and Student Fairness Coalition, 490 S.W.3d 826, 332 Ed. Law Rep. 1117 
(Tex. 2016). 

3 Leandro v. State, 346 N.C. 336, 488 S.E.2d 249, 120 Ed. Law Rep. 304 (1997). 


A school funding approach adopted by the legislature, which varied from remedies previously ordered by 
the court, was not precluded by earlier court decisions finding the prior formula unconstitutional where 
the prior remedy was ordered in the absence of any other means but did not preclude experimentation and 
consideration ofalternative approaches to an equitable and constitutional funding approach. Abbott v. Burke, 
196 N.J. 544, 960 A.2d 360, 239 Ed. Law Rep. 142 (2008). 

§ 138. 

Abbott by Abbott v. Burke, 149 N.J. 145, 693 A.2d 417, 118 Ed. Law Rep. 371 (1997). 

20 U.S.C.A. § 1703(f). 
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9 Horne v. Flores, 557 U.S. 433, 129 S. Ct. 2579, 174 L. Ed. 2d 406, 245 Ed. Law Rep. 572, 73 Fed. R. Serv. 
3d 1562 (2009). 
10 William Penn School District v. Pennsylvania Department of Education, 642 Pa. 236, 170 A.3d 414, 348 


Ed. Law Rep. 271 (2017). 
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For a school financing system to meet a state constitutional obligation to fund a general and uniform school system, the state 
must establish minimum adequate facility standards and provide funding to ensure that no district falls below them, and the 


funding mechanism chosen by the state may not itself cause substantial disparities between districts. ! Compliance may be found 
when the minimum foundation program formula adopted by the state has been funded by a legislative appropriation at a level 
sufficient to fund a minimum foundation program of education, the formula takes into account the expense of providing school 


books and instructional materials, and the dollar amounts provided by the state are not a mere pittance.” 


A state agency is entitled, before seeking new appropriations to fund a demonstrably needed supplemental program requested 


by aschool, to determine first whether the funds within the existing school budget are sufficient to meet the school's request.” 


A state's inherent power to do those things reasonably related to its constitutional duty to provide the children of every school 
district with access to a sound basic education includes the power to create a supplemental state funding program for the 
provision of additional state funds to poor districts to create statewide access to a sound basic education; however, funding a 
system distributing state funds in an arbitrary and capricious manner unrelated to those educational objectives is not a valid 


exercise of constitutional authority and could result in a denial of equal protection or due process. 


On the basis that a state equal protection clause does not require exact or absolute equality in education funding where the 
differences result from the cost of providing an education, the state does not violate its constitutional duties with respect to 
funding public education by providing funds to school districts as needed in addition to allocated funds determined by a state 


cost-of-education model.’ 
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To determine whether schoolchildren are being deprived of a sound basic education as a result of inadequate funding in violation 


of the state's constitution, a trial court must make factual findings regarding inputs, outputs, and causation.® 
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Footnotes 

1 Hull v. Albrecht, 192 Ariz. 34, 960 P.2d 634, 128 Ed. Law Rep. 371 (1998). 

2 Charlet v. Legislature of State of La., 713 So. 2d 1199, 128 Ed. Law Rep. 510 (La. Ct. App. 1st Cir. 1998), 
writ denied, 730 So. 2d 934 (La. 1998), reconsideration not considered, 734 So. 2d 1221, 136 Ed. Law Rep. 
635 (La. 1999) and writ denied, 730 So. 2d 934 (La. 1998). 

3 Abbott by Abbott v. Burke, 153 N.J. 480, 710 A.2d 450, 126 Ed. Law Rep. 258 (1998), opinion clarified, 
164 N.J. 84, 751 A.2d 1032, 145 Ed. Law Rep. 427 (2000). 

4 Leandro v. State, 346 N.C. 336, 488 S.E.2d 249, 120 Ed. Law Rep. 304 (1997). 

5 Campbell County School Dist. v. State, 2008 WY 2, 181 P.3d 43, 232 Ed. Law Rep. 394 (Wyo. 2008). 

6 Maisto v. State, 154 A.D.3d 1248, 64 N.Y.S.3d 139, 349 Ed. Law Rep. 163 (3d Dep't 2017). 
A state did not underfund special education in violation of the state's constitution where the plaintiffs' own 
expert found that a special education student cost 190% of a basic education student, and it was determined 
that the state, when including a basic education allotment and additional special education funding, allocated 
193.09% of the cost of a basic education student for each special education student. School Districts' Alliance 
for Adequate Funding of Special Educ. v. State, 170 Wash. 2d 599, 244 P.3d 1, 262 Ed. Law Rep. 1004 
(2010). 
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School money belongs to the state, and the apportionment of funds to a school district does not give that district a proprietary 


right to them.! Language in certain regulations may give state education officials discretion with regard to a school district's 
application to be reimbursed for certain expenditures and not require that reimbursement be allowed irrespective of the 


reasonableness of a district's costs.” 


A district's ability to obtain state funds for education is often affected by the district's compliance with particular state 


standards such as satisfying statutorily mandated core curriculum content standards.” However, a school district that meets 
the requirements for its special education program should not have any of its state aid for special education programs reduced 


because of its failure to meet requirements relating to the number of school days in its general education program.“ 


State legislation incorporating "hold harmless" provisions into the allocation of state education funds, providing that no school 
district will receive less aid in particular programs than it received in the preceding year, bears a rational relationship to the 
legitimate state purpose of compensating for short-term fluctuations in property values that might cause an unexpected decline 
in a district's capacity to contribute to the cost of education. 
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Laidlaw Waste Systems, Inc. v. Bay Cities Services, Inc., 43 Cal. App. 4th 630, 50 Cal. Rptr. 2d 824, 107 
Ed. Law Rep. 906 (4th Dist. 1996). 

Cuyahoga Falls City School Dist. Bd. of Edn. v. Ohio Dept. of Edn., 118 Ohio App. 3d 548, 693 N.E.2d 
841, 125 Ed. Law Rep. 206 (10th Dist. Franklin County 1997). 

Abbott by Abbott v. Burke, 153 N.J. 480, 710 A.2d 450, 126 Ed. Law Rep. 258 (1998), opinion clarified, 
164 N.J. 84, 751 A.2d 1032, 145 Ed. Law Rep. 427 (2000). 

School Dist. of City of Pontiac v. Department of Educ., 204 Mich. App. 525, 516 N.W.2d 516, 91 Ed. Law 
Rep. 663 (1994). 

As to the determination of aid based on attendance, see § 121. 

African American Legal Defense Fund, Inc. v. New York State Dept. of Educ., 8 F. Supp. 2d 330, 128 Ed. 
Law Rep. 204 (S.D. N.Y. 1998). 
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The character of a school as a "common" or "public" school! frequently determines its right to share in school funds under 


provisions governing the apportionment or application of funds intended for the support of the public or common schools.” 


Restrictions may be statutorily placed on the ability of an early childhood education or preschool program to share in state funds.’ 
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Footnotes 
1 §2. 
2 Dickinson v. Edmondson, 120 Ark. 80, 178 S.W. 930 (1915); Council of Organizations and Others for Educ. 


About Parochiaid, Inc. v. Governor, 455 Mich. 557, 566 N.W.2d 208, 120 Ed. Law Rep. 265, 78 A.L.R.5th 
767 (1997) (constitutional amendment precluding the use of public money for nonpublic schools); Board of 
Education v. Board of Com'rs of Granville County, 174 N.C. 469, 93 S.E. 1001 (1917); Board of Ed. of City 
of Sapulpa v. Corey, 1917 OK 172, 63 Okla. 178, 163 P. 949 (1917). 

An act that allowed a university to participate in managing the public school system, and a management 
agreement between the university and the system, did not violate the law, which prohibited the use of public 
money for aiding a school not under the exclusive control of public officers or public agents since the 
university was a "public agent" because it was fulfilling a public obligation while subject to the control of 
a public entity. Fifty-One Hispanic Residents of Chelsea v. School Committee of Chelsea, 421 Mass. 598, 
659 N.E.2d 277, 105 Ed. Law Rep. 1223 (1996). 
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3 Abbott by Abbott v. Burke, 153 N.J. 480, 710 A.2d 450, 126 Ed. Law Rep. 258 (1998), opinion clarified, 
164 N.J. 84, 751 A.2d 1032, 145 Ed. Law Rep. 427 (2000) (a statute and regulations mandated three tiers 
of funding for preschool programs in special needs districts). 
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Validity, construction, and application of statute or regulation governing charter schools, 78 A.L.R.5th 533 


Law Reviews and Other Periodicals 


Gottlieb, Harmonizing No Child Left Behind's Restructuring Provision and State Charter School Laws: The Need for 
Autonomy, Flexibility, and Adequate Resources, 39 Seton Hall L. Rev. 191 (2009) 





A state board of education may be authorized to interpret a charter school act to create a funding formula for charter schools, 
and public charter schools may be entitled to funding from county, state, and federal sources that is commensurate with the 


amount disbursed to other public schools in the district.! A charter schools act may also require that funding be based on per- 


pupil funding” or that a board of education transfer to charter schools an amount equal to the per-pupil appropriation to the 
school district for the fiscal year, and a share of special federal grants and money donated to the district for special programs, 
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when those funds are held in the district's current expense fund.’ A charter school also may be eligible for its share of state and 
local public education funds on the same basis as all public schools in the state, as, for example, on the basis of the school's 


average daily attendance.‘ In some cases, a charter school will be entitled to state funds only to the extent that its programs align 
with those of public schools in the district. Thus, for example, although a cyber charter school can offer educational programs 
to students who were too young to attend classes in the public school district, the cyber charter school is precluded from billing 


the district for those same students to the extent the cyber charter school's policy does not align with that of the district.° 
Charter schools may be prohibited by statute from being eligible for state funds for particular purposes.° 


A charter school was entitled to a court order for specific performance of an agreement to fund it.’ Similarly, judicial review 
of a state education official's decision to direct state funds directly to a charter school may be available. On the other hand, 
a charter school does not have standing to challenge provisions of its contract dealing with sharing the proceeds of future tax 
levies or bond issues since, even though its students may have a claim that the state constitution provides that the legislature 
shall provide to each school age child the opportunity to receive a free education, the government need not fund the exercise of 
a mere statutory right to attend a charter school where the legislature has not ordered that charter schools receive any particular 


level or type of long-term support at the expense of local control.” 


Student participation in learning opportunities, rather than just the availability of such opportunities, in some jurisdiction may 
determine an online school's number of full-time equivalent (FTE) students, and, thus, in such jurisdictions, the state's board 
of education does not violate the state's funding procedures for such schools by requesting and reviewing durational data of an 


online school's students when determining that school's funding. !° 


Because Medicaid reimbursement funds in a local current expense fund are not restricted based on origin, purpose, and use, they 
are subject to statutorily mandated per-pupil distribution to charter schools, where federal law requires both school district and 
charter schools to provide certain services to students with disabilities regardless of whether Medicaid provided reimbursements 


therefor. |! 
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| Baltimore City Bd. of School Com'rs v. City Neighbors Charter School, 400 Md. 324, 929 A.2d 113, 223 
Ed. Law Rep. 250 (2007). 

As to the definition of a charter school, see § 3. 

2 Ridgeview Classical Schools v. Poudre School Dist. R-1, 214 P.3d 476, 247 Ed. Law Rep. 996 (Colo. App. 
2008), as modified on denial of reh'g, (Jan. 22, 2009). 

3 Sugar Creek Charter School, Inc. v. Charlotte-Mecklenburg Bd. of Educ., 195 N.C. App. 348, 673 S.E.2d 
667, 242 Ed. Law Rep. 479 (2009). 

4 Los Angeles Leadership Academy, Inc. v. Prang, 46 Cal. App. 5th 270, 259 Cal. Rptr. 3d 680, 375 Ed. Law 
Rep. 432 (2d Dist. 2020), review filed, (May 19, 2020). 

5 Slippery Rock Area School Dist. v. Pennsylvania Cyber Charter School, 612 Pa. 486, 31 A.3d 657, 274 Ed. 
Law Rep. 235 (2011) (where cyber charter school set minimum age for admission to kindergarten below 
that of the district's minimum age, charter school could not bill for enrolled students who were younger than 
the minimum age, but the district had a duty to fund those students enrolled in the charter school who met 
the district's minimum-age admission requirement). 

6 Jersey City Educ. Ass'n v. City of Jersey City, 316 N.J. Super. 245, 720 A.2d 356, 130 Ed. Law Rep. 1273 
(App. Div. 1998) (construction of a school facility). 

7 Charter School of Pine Grove, Inc. v. St. Helena Parish School Bd., 9 So. 3d 209 (La. Ct. App. 1st Cir. 2009) 


(holding that such an order was not barred by various jurisprudential considerations). 
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Slippery Rock Area School Dist. v. Pennsylvania Cyber Charter School, 975 A.2d 1221, 247 Ed. Law Rep. 
349 (Pa. Commw. Ct. 2009), order rev'd on other grounds, 612 Pa. 486, 31 A.3d 657, 274 Ed. Law Rep. 
235 (2011). 

Dolores Huerta Preparatory High v. Colorado State Bd. of Educ., 215 P.3d 1229, 248 Ed. Law Rep. 882 
(Colo. App. 2009). 

Electronic Classroom of Tomorrow v. Ohio Department of Education, 2017-Ohio-5607, 92 N.E.3d 1269, 
352 Ed. Law Rep. 796 (Ohio Ct. App. 10th Dist. Franklin County 2017), judgment aff'd, 154 Ohio St. 3d 
584, 2018-Ohio-3126, 118 N.E.3d 907, 363 Ed. Law Rep. 431 (2018). 

Thomas Jefferson Classical Academy Charter School v. Cleveland County Bd. of Educ., 243 N.C. App. 797, 
778 S.E.2d 295, 323 Ed. Law Rep. 1162 (2015), aff'd, 368 N.C. 900, 789 S.E.2d 442 (2016). 
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A.L.R. Library 


Determination of school attendance, enrollment, or pupil population for purposes of apportionment of funds, 80 A.L.R.2d 953 





Statutes often require that school funds be apportioned on the basis of the number of children of school age in a particular 


district or municipality, ! 


Distribution of financial aid to public schools on the basis of student attendance rather than on student enrollment bears a 
rational relationship to the legitimate state purposes of funding the education of those students actually in school and providing 


; : : ; 2 
an incentive for schools to improve their attendance rates. 


Charter and online schools also may be eligible for their share of state and local public education funds on the same basis as all 


public schools in the state, as, for example, on the basis of the school's average daily attendance.” 
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Footnotes 

1 Exira Community School Dist. v. State, 512 N.W.2d 787, 89 Ed. Law Rep. 965 (Iowa 1994) (formula is 
"pupil-driven"); Karcher v. Byrne, 79 N.J. 358, 399 A.2d 644 (1979); School Bd. of Chesterfield County v. 
School Bd. of City of Richmond, 219 Va. 244, 247 S.E.2d 380 (1978). 

2 African American Legal Defense Fund, Inc. v. New York State Dept. of Educ., 8 F. Supp. 2d 330, 128 Ed. 
Law Rep. 204 (S.D. N.Y. 1998). 

3 Los Angeles Leadership Academy, Inc. v. Prang, 46 Cal. App. 5th 270, 259 Cal. Rptr. 3d 680, 375 Ed. Law 
Rep. 432 (2d Dist. 2020), review filed, (May 19, 2020). 
As to the rights of charter and online schools to share in public school funding, generally, see § 120. 
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Determination of school attendance, enrollment, or pupil population for purposes of apportionment of funds, 80 A.L.R.2d 953 





A public school district may not operate a school within the geographical boundaries of another district and seek state aid 
payments for the pupils from the other district who are enrolled at that school without the consent or approval of the other 


district.! Generally, when that consent or approval has been given and a child attends school in a district other than that in 
which the child resides, the district in which the pupil actually attends school, rather than the district of the pupil's residence, 


should receive the school funds.” 


A school district receiving transfer students from an area in another district pursuant to an unconstitutional segregation 


agreement may not recover local student transfer funds for the years in which no statute provided for such interdistrict payments.” 
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Footnotes 

1 Board of Educ. of Detroit Public Schools v. Board of Educ. of Romulus Community Schools, 227 Mich. 
App. 80, 575 N.W.2d 90, 124 Ed. Law Rep. 693 (1997). 

2 McClerkin v. San Mateo School Dist., 4 Cal. 2d 363, 49 P.2d 830, 102 A.L.R. 226 (1935); Smith v. Maynard, 
214 Ga. 764, 107 S.E.2d 815 (1959). 

3 Lauderdale County School Dist. By and Through Bd. of Educ. v. Enterprise Consol. School Dist. By and 
Through Bd. of Educ., 24 F.3d 671, 91 Ed. Law Rep. 528, 29 Fed. R. Serv. 3d 633 (5th Cir. 1994). 
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School funds are considered trust funds for educational purposes, ! including special education.” Courts will not permit those 
funds to be diverted to other even closely related uses no matter how worthwhile the project may appear to be.? Even the 


legislature itself may not divert school funds to other uses.* 
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Footnotes 

1 McKinnon v. State, 70 Fla. 561, 70 So. 557 (1915); Whittaker v. City of Salem, 216 Mass. 483, 104 N.E. 
359 (1914). 
A school board is limited to spending school money for expenses immediately and directly connected with 
the establishment and maintenance of schools pursuant to a provision of a state constitution that no money 
or property belonging to school districts may be used for any other reason than for the respective purposes 
to which it belongs. Gray v. Mitchell, 373 Ark. 560, 285 S.W.3d 222, 246 Ed. Law Rep. 457 (2008). 
Durant v. State, 456 Mich. 175, 566 N.W.2d 272, 119 Ed. Law Rep. 1146 (1997). 

3 Conley v. Rogers, 169 Ga. 85, 149 S.E. 699, 65 A.L.R. 1121 (1929); Smith v. Holovtchiner, 101 Neb. 248, 
162 N.W. 630 (1917); Love v. City of Dallas, 120 Tex. 351, 40 S.W.2d 20 (1931). 
Proposed use of school tax funds to finance a city redevelopment project was not necessary or incidental 
to public schools or public education and therefore violated constitutional restrictions. Woodham v. City of 
Atlanta, 283 Ga. 95, 657 S.E.2d 528, 230 Ed. Law Rep. 87 (2008). 
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4 Dickinson v. Edmondson, 120 Ark. 80, 178 S.W. 930 (1915). 
Specific appropriations allowing district school boards to spend up to 20% of the funds appropriated to a 
categorical program for purposes other than those required by that program violated the state constitution. 
Chiles v. Milligan, 682 So. 2d 74, 114 Ed. Law Rep. 714 (Fla. 1996). 
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School funds are not only impressed with a general educational trust! but in many cases with a special trust limiting their use to 
specific educational purposes; in such case the funds may be used for no other purpose.” In the absence of an express limitation 


on the use of the funds, however, their use is not so limited. 
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Footnotes 

I § 123. 

2 Calloway v. Ouachita Parish School Bd., 158 So. 2d 360 (La. Ct. App. 2d Cir. 1963); Love v. City of Dallas, 
120 Tex. 351, 40 S.W.2d 20 (1931); School Dist. No. 20, Spokane County v. Bryan, 51 Wash. 498, 99 P. 
28 (1909). 

3 California Assn. for Safety Education v. Brown, 30 Cal. App. 4th 1264, 36 Cal. Rptr. 2d 404, 95 Ed. Law 


Rep. 1026 (6th Dist. 1994) (the Drivers Training Penalty Assessment Fund, funded with a portion of the 
penalties received for motor vehicle violations, is not a trust fund that may be used only for driver training 
costs in that the governing statute did not expressly create a trust fund devoted exclusively to driver training 
reimbursement). 

As to penalties being a source of school funding, see § 107. 
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While a state constitution may require that all money distributed to school districts be used solely for maintenance and operation 


of the schools, the school board determines exactly which expenditures should be made to benefit the district. ! 


A statute may limit the amount of an appropriation to the amount specified in the district's annual budget even though the 


actual expense exceeds that amount.” On the other hand, a board may have the authority to spend appropriations placed in its 
operating budget in its discretion, and thus, even if the board justifies an appropriation for its annual operating budget based 
on an anticipated expenditure for a particular educational purpose, it has the discretion to spend the operating funds for an 


alternative educational purpose.” 
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1 Gray v. Mitchell, 373 Ark. 560, 285 S.W.3d 222, 246 Ed. Law Rep. 457 (2008). 

2 California Assn. for Safety Education v. Brown, 30 Cal. App. 4th 1264, 36 Cal. Rptr. 2d 404, 95 Ed. Law 
Rep. 1026 (6th Dist. 1994). 

3 Board of Educ. of City of New Haven v. City of New Haven, 237 Conn. 169, 676 A.2d 375, 109 Ed. Law 


Rep. 1277 (1996). 
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State legislation may expressly provide the exclusive method of raising funds for school buildings. ! School funds may be used to 
purchase land on which to build a school.” School funds may also be used to purchase fuel and electricity to heat, air-condition, 


and light a school building. 


A school building authority created to help localities with the expense of school building construction may prioritize requests 


to fund projects.“ 


A city's use of the proceeds from a sale of municipal bonds to construct a facility that would be leased in part to a charter school 


does not violate a statute prohibiting a charter school from constructing a facility with public funds.> 
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1 Board of County Com'rs of Douglas County, Colo. v. Bainbridge, Inc., 929 P.2d 691, 115 Ed. Law Rep. 123 
(Colo. 1996), as modified on denial of reh'g, (Jan. 13, 1997); Rauert v. School Dist. 1-R of Hall County, 251 
Neb. 135, 555 N.W.2d 763, 114 Ed. Law Rep. 628 (1996). 

2 State ex rel. Post v. Board of Education of Clarksburg School Dist., 71 W. Va. 52, 76 S.E. 127 (1912). 
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Statutes may allow a school board to spend public funds to build a loop road across an easement owned by 
the board to access a school site. Robertson v. School Dist. No. 17 of Douglas County, Neb., 252 Neb. 103, 
560 N.W.2d 469, 116 Ed. Law Rep. 1221 (1997). 

As to the power to build or acquire school buildings and associated equipment, see §§ 81 et seq. 

Kiddie Korner Day Schools, Inc. v. Charlotte-Mecklenburg Bd. of Ed., 55 N.C. App. 134, 285 S.E.2d 110, 
1 Ed. Law Rep. 972 (1981). 

Pendleton Citizens for Community Schools v. Marockie, 203 W. Va. 310, 507 S.E.2d 673, 131 Ed. Law 
Rep. 296 (1998). 

Jersey City Educ. Ass'n v. City of Jersey City, 316 N.J. Super. 245, 720 A.2d 356, 130 Ed. Law Rep. 1273 
(App. Div. 1998). 

As to state funding of charter schools, see § 120. 
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School funds may be spent to employ an attorney to protect a school district's public interests! such as when it has standing” 
to challenge the constitutionality of a school funding formula.’ However, school funds may not be used to pay costs or counsel 


fees in actions brought ostensibly in the public interest but in reality for the benefit of private persons.“ 


A state superintendent of public instruction's disbursement of state funds to support the preparation of a school district's petition 


for U.S. Supreme Court review of a school prayer case is not an appropriation of public funds for religious worship in violation 


of the state constitution since advocating the legality of the practice is not funding that practice." 
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1 Board of Education of Lonoke County v. Lonoke County, 181 Ark. 1046, 29 S.W.2d 268 (1930); Wagner 
v. School Dist. No. 58 of Graham County, 138 Kan. 428, 26 P.2d 588 (1933); McClintic v. Cavender, 75 
W. Va. 36, 83 S.E. 78 (1914). 
As to power to employ counsel, see §§ 24 et seq. 
§ 137. 
Olson v. Guindon, 2009 SD 63, 771 N.W.2d 318, 247 Ed. Law Rep. 961 (S.D. 2009). 

4 McKinnon v. State, 70 Fla. 561, 70 So. 557 (1915). 
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5 Society of Separationists, Inc. v. Taggart, 862 P.2d 1339, 87 Ed. Law Rep. 287 (Utah 1993). 
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Salaries for instructional and other staff are an appropriate use of school funds, but a school district's salary schedule must 


reflect the actual pay practices of the district for the district to qualify for state aid.! 


Group insurance for schoolteachers and employees is an expenditure connected with the proper conduct of the schools and is 


within the discretion entrusted to the board of education.” 


The fact that no special provision is made for the payment of workers' compensation awards to injured teachers does not prevent 
their payment out of available funds for the support and maintenance of schools? although there is also authority that workers' 


compensation funding by school districts is not a direct educational program.“ 
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As to compensation of teachers and other personnel, see §§ 177 et seq. 
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590 (8th Cir. 1996). 
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School funds may be used to advertise vocational education courses! and cover the expenses of school officers attending 


educational conventions.” 


The costs of matching federal school lunch grants are an appropriate expenditure of school funds and may be deemed a 


mandatory expenditure when the provision of school lunches is an activity or service mandated by state law. 


A school district may be able to recover from the state the additional costs necessary to comply with a desegregation order. 


When a school district is under an austerity budget, the applicable statute may limit expenditures such as allowing it to operate 


a school cafeteria only if it is self-sustaining.” 
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4 Pennsylvania Human Relations Com'n v. School Dist. of Philadelphia, 681 A.2d 1366, 112 Ed. Law Rep. 
957 (Pa. Commw. Ct. 1996). 
5 Germantown Cent. School Dist. v. Public Employment Relations Bd. of State of N.Y., 205 A.D.2d 961, 613 


N.Y.S.2d 957, 92 Ed. Law Rep. 949 (3d Dep't 1994). 
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The power of school districts to incur debt is generally limited by state constitutions or statutes. | Though some statutes authorize 


issuing bonds to obtain funds for an existing working cash fund, they may require that a school district operate on a cash 
basis to prevent indebtedness extending beyond one year unless the public has authorized the debt by an election held for that 


purpose.’ In determining whether a bond resolution complies with or exceeds a school district's debt limit, the determinative 


inquiry into the amount of indebtedness incurred focuses on the time the bonds are to be actually issued. 


Observation: 


A state may create a school building authority to issue bonds to raise money to construct school facilities and grant the authority 


discretion to determine the amounts and which projects are funded without resulting in an unconstitutional delegation of legislative 


power when sufficient guidelines for exercise of that discretion are specified.’ 
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Footnotes 

1 Kenmare School Dist. No. 28, Ward County, v. Cole, 36 N.D. 32, 161 N.W. 542 (1917); Superior Mfg. Co. 
v. School Dist. No. 63, Kiowa County, 1910 OK 366, 28 Okla. 293, 114 P. 328 (1910); Kelly v. Board of 
Education of Millard County, 56 Utah 582, 191 P. 1070 (1920). 

2 G.I.S. Venture v. Novak, 388 Ill. App. 3d 184, 327 Ill. Dec. 623, 902 N.E.2d 744, 242 Ed. Law Rep. 309 
(2d Dist. 2009). 

3 Clay v. Independent School Dist. No. 1 of Tulsa County, 1997 OK 13, 935 P.2d 294, 117 Ed. Law Rep. 
756 (Okla. 1997); Conn v. Middlebury Union High School Dist. No. 3, 162 Vt. 498, 648 A.2d 1385, 95 
Ed. Law Rep. 300 (1994). 

4 O'Brien v. New York State Com'r of Educ., 112 A.D.3d 188, 975 N.Y.S.2d 205 (3d Dep't 2013). 

5 State ex rel. Marockie v. Wagoner, 191 W. Va. 458, 446 S.E.2d 680, 93 Ed. Law Rep. 391 (1994). 
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Under a constitutional provision limiting the indebtedness of school districts to "the income and revenue provided for such 
year," that debt is limited to the amount actually levied or collected and not the revenue that would be produced by a levy of 


the maximum allowed to the district.! 


Under a statute limiting the indebtedness to a percentage of the valuation of the taxable property, any funds in the treasury 
available for meeting the district's liabilities, and taxes actually levied but uncollected, may be deducted from the existing debt, 
but district officers may not anticipate revenues to be derived from tax levies to be made in future years to bring the debt within 


the statutory limit.” 


When, in the course of altering school district lines, a school district agrees to pay part of the bonded indebtedness of a school 
district that was partially absorbed, the obligation should be deducted in determining the net indebtedness of the school district 


that has been partially absorbed.* 
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2 Anderson v. International School Dist. No. 5, Portal Tp., Burke County, 32 N.D. 413, 156 N.W. 54 (1915); 
Cutler v. Board of Education of Beaver County School Dist., 57 Utah 73, 192 P. 621 (1920). 

3 Shoreline School Dist. No. 412, King County v. Taxpayers of Shoreline School Dist. No. 412, King County, 


52 Wash. 2d 849, 329 P.2d 829 (1958). 
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Under constitutional or statutory limitations on the amount of indebtedness that a school district may incur, a contract is generally 
considered to create a debt for the full amount involved the moment it is made even though it is wholly executor, and the 


payment is spread over time.! However, if a contract extending over a term of years provides for the delivery of necessary 
supplies or the performance of necessary services to be paid for when the supplies are delivered or the services rendered, the 


debt accrues as each payment becomes due and only to that extent.” 


Rental charges payable to a state agency that builds school buildings and leases them to local school districts are not included 


in the computation of the district's debt where the district's current revenues are sufficient to pay the annual rent.’ 


The indebtedness created by the issuance of bonds is the face value of the bonds; however, if interest has accrued on the bonds, 


it must be taken into account in determining whether the limit has been reached.“ 


As a general rule, an obligation of a school district for which an appropriation is made from funds already in existence, or 


from funds that are prospective and subject to appropriation, is not within a debt limit." However, temporary loans to a school 
district, for which the district has anticipated its revenues for the ensuing year, constitute an indebtedness within a constitutional 


provision prohibiting indebtedness in excess of a prescribed percentage of assessed valuation.° 
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Anderson v. International School Dist. No. 5, Portal Tp., Burke County, 32 N.D. 413, 156 N.W. 54 (1915). 





2 Tate v. School Dist. No. 11 of Gentry County, 324 Mo. 477, 23 S.W.2d 1013, 70 A.L.R. 771 (1929); Anderson 
v. International School Dist. No. 5, Portal Tp., Burke County, 32 N.D. 413, 156 N.W. 54 (1915). 
3 Greenhalgh v. Woolworth, 361 Pa. 543, 64 A.2d 659 (1949). 
4 ORear v. Sartain, 193 Ala. 275, 69 So. 554 (1915). 
5 Trindle v. Consolidated Independence School Dist. of Van Meter, 200 Iowa 370, 202 N.W. 377 (1925); Farbo 
v. School Dist. No. 1 of Toole County, 95 Mont. 531, 28 P.2d 455 (1933). 
6 Riesen v. School Dist. No. 4 of Village of Shorewood, 192 Wis. 283, 212 N.W. 783 (1927). 
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West's Key Number Digest, Education{jem-264 





A contract that increases the indebtedness of a school district beyond the permissible limit is void. l The fact that the district has 
received the benefits under such a contract does not render the district liable on an implied contract theory.” Contracts are valid 


and enforceable up to the constitutional debt limit but invalid as to the excess even if the excess is not severable.’ 
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McGillivray v. Joint School Dist. No. 1, Towns of Melrose and Irving, 112 Wis. 354, 88 N.W. 310 (1901). 
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A.L.R. Library 
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Statutes may prescribe the procedure for resolving a dispute over a school budget. ! For example, disputes involving the 
allocation of budgeted funds and the need for additional funding for the implementation of educational programs under a 


judicially mandated school reform plan constitute "controversies" subject to administrative resolution procedures,” Under the 
particular statutes involved, an appeal from the yearly audit report may be the exclusive means of challenging the legality 


of school district expenditures, absent fraud, even when it is alleged that the report is erroneous, illegal, biased, or unfair. 
Because school districts, not individual schools, are the local units responsible for receiving and using state funding, and the 
state is responsible for providing sufficient funding to school districts, a claim under a state's education statute may require that 


a district-wide failure be pleaded.4 


When school funds are misallocated, an action may lie against the recipient of the funds? or against the party responsible for 


wrongfully diverting them.° A challenge to a school district's plan to use bond funds may be subject to a statute of limitations 
for a validation action since the action challenges the validity of the bond issuance and the district's financing mechanism for 


the project, and the lack of a prompt validating procedure would impair the district's ability to operate.’ 
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If funds to reimburse the costs of certain programs mandated by the state are not appropriated, the district's remedy is to seek 
a declaration that the mandate is unenforceable, but if the district does not do so after the legislature refuses to appropriate the 


required funds, the district waives its right to reimbursement.® 


Observation: 


A due process hearing procedure regarding disabled students is not designed or intended to provide a forum for school districts to 


resolve disputes with state agencies over funding obligations for the special education component of a court-ordered placement.” 





It would be premature, on a state's motion to dismiss for failure to state a claim, to foreclose parents of public school students and 
an educational advocacy organization from exploring the adequacy of a state's education funding accountability mechanisms, in 
an action alleging that the state was depriving public school students of the state constitutional right to a sound basic education 
by failing to comply with school funding directives set by state court decisions where the adequacy of the state's education 
funding accountability mechanisms are directly related to the state's funding duty, and the parents and organization have stated 


a claim for the state's violation of that funding duty. w 


Under doctrine of primary jurisdiction, a commissioner of education, rather than a trial court, will have primary jurisdiction 
over a parent and taxpayer organization's claim that a school district, school board, and board members violated the state's 
real property tax law, prohibiting school districts from maintaining surplus funds, where the commissioner is uniquely suited 
to resolve such claim, because the commissioner possesses specialized knowledge and experience required to determine the 


issues presented. y 
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Illegal expenditures of school funds may be enjoined in a proper proceeding. 


An injunction may issue in an action to remedy constitutional violations resulting from disparities in financial resources for 


education inherent in school finance statutes, directing increased funding at a level of parity in per-pupil expenditures.” 


An order requiring that a state continue to fund quality education programs because student achievement levels were still "at or 


below national norms of any grade levels" is an improper remedy for past segregation in a school district. 
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1 Knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202, 5 A.L.R. 841 (1918). 
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As to the judicial role in school funding disputes, see § 116. 
3 Missouri v. Jenkins, 515 U.S. 70, 115 S. Ct. 2038, 132 L. Ed. 2d 63, 100 Ed. Law Rep. 506 (1995). 
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A taxpayer, without showing a special private interest, may maintain an action to prevent an illegal disposition of school funds! 
or to prevent the illegal creation of a debt that the taxpayer along with other property owners and taxpayers in a municipality 


or district may be compelled to pay since the liability to pay taxes in itself constitutes a special interest.” 
Special and "regular" education students were not similarly situated thus precluding a claim by a high school district that an 


alleged unfunded state mandate to provide mental health services for special education students violated the equal protection 
rights of regular students to a free appropriate public education by requiring that the district cut regular education programs to 


fund services for special education students.” 


Although some charter schools may sue to enforce funding contracts,“ it has also been held that as a political subdivision, a public 


charter school lacked standing, as a result of the political subdivision doctrine, to sue a school district and board of education.” 
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1 Secrist v. Diedrich, 6 Ariz. App. 102, 430 P.2d 448 (1967); People ex rel. Cory v. Colorado High School 
Activities Ass'n, 141 Colo. 382, 349 P.2d 381 (1960); Greer v. Austin, 1913 OK 611, 40 Okla. 113, 136 P. 
590 (1913); State ex rel. Gebhardt v. Superior Court for King County, 15 Wash. 2d 673, 131 P.2d 943 (1942). 

2 Greer v. Austin, 1913 OK 611, 40 Okla. 113, 136 P. 590 (1913); State ex rel. Gebhardt v. Superior Court for 
King County, 15 Wash. 2d 673, 131 P.2d 943 (1942). 
As to the requisites of taxpayers' actions, see Am. Jur. 2d, Taxpayers' Actions §§ 1 et seq. 


3 Grossmont Union High School Dist. v. State Dept. of Education, 169 Cal. App. 4th 869, 86 Cal. Rptr. 3d 
890, 240 Ed. Law Rep. 307 (3d Dist. 2008). 

4 § 120. 

5 Dolores Huerta Preparatory High v. Colorado State Bd. of Educ., 215 P.3d 1229, 248 Ed. Law Rep. 882 


(Colo. App. 2009). 
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School districts and their representative organizations may have standing to challenge a funding formula based on the fact that 
they were arguing that, under their interpretation, the school districts would be entitled to more funds.' Decisions on a school 
district's standing have also depended on the standing of other plaintiffs? and the constitutional provisions allegedly violated. 


Students and parents may also have standing to sue over school funding.* 


Under the capable-of-repetition-but-evading-review doctrine,’ former students have standing to challenge a school funding 


formula, and their claims are not moot.° 
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School districts have standing in the narrow context of seeking a declaratory ruling on the constitutionality of 
public school funding. Olson v. Guindon, 2009 SD 63, 771 N.W.2d 318, 247 Ed. Law Rep. 961 (S.D. 2009). 
Lobato v. State, 218 P.3d 358, 249 Ed. Law Rep. 881 (Colo. 2009) (unnecessary to address district's standing 
where the parents clearly had standing and presented a justiciable question whether the formula violates a 
state constitutional mandate). 

Committee for Educational Equality v. State, 294 S.W.3d 477, 249 Ed. Law Rep. 926 (Mo. 2009) (district 
has standing to challenge the formula under a state constitutional provision guaranteeing free public schools, 
but not under the equal protection clause or a state constitutional amendment dealing with taxpayer actions, 
since those confer only individual rights). 

Hussein v. State, 81 A.D.3d 132, 914 N.Y.S.2d 464, 263 Ed. Law Rep. 326 (3d Dep't 2011), aff'd, 19 N.Y.3d 
899, 950 N.Y.S.2d 342, 973 N.E.2d 752 (2012). 

Am. Jur. 2d, Appellate Review §§ 558, 559. 

Committee for Educational Equality v. State, 294 S.W.3d 477, 249 Ed. Law Rep. 926 (Mo. 2009). 
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Those challenging the adequacy of funding for schools must establish a causal link between the funding system and any proven 


failure to provide a sound basic education to certain children. ! However, the state bears the burden of proving that the funding 
disparities of a school financing system are cost justified or that a compelling reason justifies the disparity, and when the 
evidence establishes that those justifications do not exist, the challengers of the school finance system need not prove a disparity 


of educational quality or educational opportunity, and those disparities are presumed.” 


While there is authority that a court presumes that the legislature, in enacting statutes governing education funding and 
allocation, acted in good faith and crafted a responsive mandate intended to address the constitutional infirmities of prior 


legislation,’ it has elsewhere been held that a school funding reform act does not have the benefit of a presumption of 
constitutionality where it followed considerable litigation on that issue,“ and the state has the burden to demonstrate that it had 


produced an equitable funding formula.” 


In an action to remedy racial disparities and unequal educational opportunities in a school district in which the district is seeking 
to compel the state or the city to pay for the additional costs necessary to implement a remedial order, the burden is on the 
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school district to demonstrate that the district requires additional funds to comply with that order; to satisfy that burden, it must 


show a legal duty on part of the state or the city to provide the additional funds.° 


Reasonable doubt existed that statutory funding mechanisms or a level of funding for public schools were unconstitutional, 
so that parents of public school children failed to meet their burden for declaration that the present system of funding schools 
was unconstitutional, even if there were flaws and inadequacies in the school funding formula and the opt-out provision that 
allowed districts to raise additional revenues through the imposition of an excess tax levy, notwithstanding that parents raised 
serious questions about whether the formula was based on actual costs, whether some groups of students were not achieving at 
desired levels, and whether some districts struggled to provide adequate facilities and qualified teachers, where the court was 
unable to conclude that the education funding system failed to correlate to actual costs or with adequate student achievement 


to the point of declaring the system unconstitutional.’ 
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